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lackawanna jurist. 1 

Commonwealth vs. Catterson. 

(//I she Court of Comtnon Pleas of Lackawanna County^ No ^^j, 

November Term, iSgi,) 

JUSTICE OF THE PEACE— CRIMINAL PROCEDURE — COMPLAINT 

Under the Act of 1 May, 3861, (P. L. 683), the jurisdiction of justices of the 
peace to try "certain offences and misdemeanors" depends upon the charteter of 
the offense charged in the imformation. 

Where the offense charged. ilk an information is not triable by a justice, he 
will not be allowed to eliminate this offense and proceed to try a lesser offense of 
the aame nature which is within his jurisdiction, 

If the evidence is not sufficient to make out the offense charged the defendant 
most be held to bail, where it appears that he has committed axgr other offense 
-embraced within or kindred to that which is charged. 

If this works injustice a remedy is provided by the Act of 11 April, 1868, . 
which makes the prosecutor liable for the costs if he charges the defendant with a 
crime not triable before a justice and jury of six, and afterwards in court he is 
only convicted of such an offense. 

Certiorari — The defendant was arrested on a charge of 
aggravated assault and battery, and was brought before Fred- 
erick Fuller. Alderman of the Sixteenth ward of the City of 
Scranton. 

On being arraigned he pleaded not guilty ; after hearing 
the evidence of the commonwealth the alderman discharged 
the defendant from the charge of aggravated assault and 
battery and held him for simple assault and battery. The 
defendant then signified his determination to be tried 
by a jury of six, before said alderman, under the Act i 
May, i86i (P. L. 682); this trial was granted and the jufy 
found the defendant not guilty and directed the prosecutor to 
pay the costs. 

The prosecutor then took out this writ, and filed excep- 
tions, inter alia, as follows : 

1. The alderman had no jurisdiction to try the defendant ' 
by jury. 

2. No information was lodged, nor warrant issu^ed, charg- 
ing the defendant with any crime triable before the alderman 
with a jury. 

3. T,he alderman erred in granting a hearing after the 
defendant demanded a jury trial and pleaded not guilty. 

T, R, Hughes for prosecutor, 
W, 5. Hulslandcr for defendant. 



8 LAVKAWAifNA JURIST. 

ArchBALD, p. J., May 30, 1892. A fair consideration of 
the statutes conferring jurisdiction upon justices of the peace 
to hear and determine the^uilt or innocence of parties charg- 
ed with certain misdemeanors, plainly shows that such juris- 
diction depends upon th^ character of the offense charged in 
the information or compfaint upon which the proceedings are 
instituted. Thus in the act of i May, 1861 (P. L. 682) the 
second section provides that when the. defendant is brought in 
upon the warrant issued in any such case 'Hhe complaint or in- 
formation shall be fully read aloud in the hearing of the de- 
fendant or party accused,'* and if hepleadsguiltyof the^A/zr^, 
the justice shall, proceed to inquire into the the circuihstances 
of the case, and pass sentence upon the defendant accordingly : 
and again on the other hand, by the third section, "if the de- 
fendant shall plead not guitly to ik^'offense charged^ and sh^ll 
at the same time signify his determination to be tried by a 
jury of six\)efore the said justice" then prbvision is made for 
bringing the case to trial in that court ; while in the eighth sec- 
'tion we find the complaint directly referred to not only aa the 
accusation made against the defendant, but as the basis of the 
proceedings against him. Speaktng of the effect of a reversal 
upon certiorari it is there said : "and if the proceedings shall 
be reversed, etc., on account of any defect in the statement of 
the offense with which the party is charged, the court shall 
send the proceedings back to the justice for a new trial, and 
direct the information or accusation in said case to be amend- 
ed by the district attorney and sworn to by the prosecutor, and 
thiereupon the 'defendant shall be required to enter his plea to 
such amended information or accusation and thereupon the 
new trial. shall proceed before the justice as on the former 
hearing," There are many other incidental references of like 
character in the statute, and they all go to show that the sworn 
complaint made at the inception of the proceedings stands not 
only at, but as, ,the basis of them, and of necessity furnishes the 
test by whiph the jurisdiction of the justice to go on and try 
the defendant is to be determined. It is, so far as that court 
is concerned, the indictment upon which he is arraigned 
and which he is called upon to meet. If it charges 
an offense which falls with those enumerated by the 
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statute the justice has the^ jurisdiction there given, and ti>e 
defendant may invoke; it in his own behalf. But if not, any 
attempted proceedings under the statute are beyond his juris- 
diction and so of none effect. This is as it should be. When 
complaint is made under oath to a justice of the peace of the 
commission of a crime the nature and extent of the charge are 
not within his control, because the complaint i^ not his act but 
that of the prosecutor or informant. If the charge is duly 
made he is bound to issue his warrant for the arrest of the 
parjty accused, and when such party is brought in upon the 
warrant, the hearing which ensues is upon that charge. If the 
defendant pleads' not guilty, and the offense is within the juris- 
diction of the justice as conferred by the statute, the defend- 
ant may demahd a jury trial in the maniter provided by the 

-act ; but if it is not, the justice can do no more than to hear 
and dispose of the casein the ordinary way, holding the 
defendant or discl^arging him according as the evidence 
warrants. 

But the question will no doubt be pressed, what is to be 
done if the evidence fails to make out the ofitense charged 
although showing that the. defendant is probably guilty of 

. sofhe lesser one, and why iii such case may not the justice do 
as was done here, eliifiinate by his finding the higher charge, 
and then go on to dispose of what is left, under the provisions 
of the.statute ? It is a sufficient answer to the latter part of 
this question to say that there is no countenance for any such 
proceeding in the act ; and with regard to the rest of it. It is a 
mistake to. suppose, that the premises either force or allow the 
alternative propos^. The mere fact that the prosecutor fails 
to substantiate to its full extent the offence which he has 
charged does not permit the justice to turn that which was 
begun as a preliminary hearing into a final one. It is a well 
known rule, that even though the evidence may not be suffi- 
cient to make out the charge laid, the defendant must be held 
if it appears that he has committed any other offence embrac* 
ed within, or perhaps kindred to, that which is charged. He 
is not entitled to go free because the prosecutor may have 
aimed too high. The justice therefore in holding the defen- 
dant does not necessarily decide, that the offense complained 
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of the plaintiff and against said garnishee, The Schiller Building 
and Loan Association of Scranton, Pa., that the said defendant 
Casper Sossong at the time the writ of attachment in the pre- 
sent case was served on said garnishee, was thd owner of nine 
shares of the capital stock of the said garnishee association of 
the value of eighty-six dollars and forty cents each and 
altogether of the value of seven hundred and seventy-five 
dollars and twenty-six cents ; that at said time the said defen- 
dant was and still is indebted to said association, the garnishee 
in the sum of eighteen dollars and eighteen cents which said 
indebtedness was and still is a lien on said stock, and that said 
stock had been attached by virtue o'f an attachment issued by 
P. Rdbling, alderman of the Eleventh ward cif the city of 
Scranton, in this county, at the instance of one Frank Grambo 
against the said defendant, Casper Sossong, for the sum of 
thirty-eight dollars and twenty-five cents and costs and which 
said attachment was duly served on said garnishee. And it is 
ordered that the plaintiff have execution of the debt interest 
and costs of the judgment recovered against said defendant, 
(the Prothonotary to calculate the amount) by a writ of fi€rt 
facias against the original defendant, Casper Sossong, by virtue 
of which, such stock, or so much thereof as shall be necessary 
to satisfy the judgment and costs, may be sold by the sheriff 
as in other cases, and that upon the sale of said stock or any 
portion thereof by virtue of such writ, the said garnishee be 
•discharged as against the said Casper Sossong for the amount 
of said stock so sold, and that said sale be made subject to the 
payment out of the proceeds thereof of the amount of said in^ 
debtedness due by said defendant to said garnishee and the 
amount of the debt interest and costs of which may be ascer- 
taineid to be due to said Frank Gambo on his sai^ attachment 
if the same are not paid prior thereto. 
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DARRACii et al, vs. Kenney^ 

{In the Court of Comman Pleas of Delaware County. In Equity^ 

BOROUGHS — RIGHT OF BURGESS TO PRESIDE AT MEETINGS OF 
TOWN COUNCIL— ACTS OF 1834 AND 1851 CONSTRUED. 

The eighth seclion of the general borough law of 1884^ proTid iDg that the 
Burgess of an incorporated bororgh shall i^re«ide at all meetlogs of the town 
ccnncilf has not been repealed by the Aot of 1851. 

^TbereisnoincousMency betw4r>-n the provisioos cf tbetwoAoU upon this 
point, and onlj thof:3 portloniv of the Act of 1SS4, which are inconei&tent wUh the 
provisions of the Act of 1S51 are repealed. 

The fact that Section 8 of the Act of 18S4 has been omitted from Purdon^ 
Digest is not material 

Whether a privatecitizen can oramtain a bill in equity to enjoin the exercise 
of an office by an intntder therain, not decided. 

Sur demurrer to Bill in Equity. 

The plaintiffs in this case, Charles G. Darrach and Wm. 
R. Mitchell, are members of the town council of the borough 
of Ridley Park. 

The allegations of the bill were that the borough of Ridley 
Park has been duly incorporated, on December 12, 1887, under 
the provisions of the general borough laws of 1834 and 185 1 
a^nd their supplements. That the defendant, Henry F. Kenney 
is the duly elected Burgess of said borough and is not a mem- 
ber of council. That the defendant has assumed the right to 
preside at the meetings of the borough council, has exercised 
the functions of a presiding officer, appointed standing com- 
mittees, etc., for which he has no legal authority. 

The prayer was for an injunction restraining the defendant 
from presiding at meetings of council and from interfering 
with the deliberations thereof by occupying the chair during 
the official sessions as presiding officer, putting motions ot 
aE(>pointing committees. Also for general relief. 

Isaac Johnson, for plaintiffs. 
Frank R. Savidge for defendant. 
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The proceedings in this case should have been by quo 
warranto and not by injunction. 

Updegroff vs. Grans, 47 Pa. St. R., 108. 

Gilroy's Appeal, 100 lb., 7. 

In re: Sawyer et a(., 124 U. S., 900. 

The borough council should have been made a party de- 
fendant in this case. 

The generajborough law of 1851 has not repealed that 
portion of the Act of 1834 which authorizes the Burgess to 
preside at meetings of council. The fact that it has been 
omitted from Purdon's Digest is not material. 

Price M. Beale, 6 C. C. R, 461: 
Tunkhaimock Borough Bxtenaion,^ 8 lb., 480 . 

December 5, 1892. The Court. Without deciding 
whether a private citizen can maintain a bill in equity to en- 
join the exercise of an office by an intruder therein, thfe law 
having provided a full and adequate remedy for that wrong 
by ^11^7 warranto^ we are of opinion the plaintiff has no case 
upon the merits of his bill. 

Whether the Burgess of an incorporated borough under 
the general laws of the State has the right to preside as a 
member of the Borough Council has been decided both ways 
by the lower courts of this State. 

Judge Butler, in Price vs. Reade, 5 C. C. R., 491, decided 
that the Burgess had such a right. Several cases decide the 
contrary. They are chiefly based upon the opinion of Judge 
Pershing, in the case of Com. vs. Sheep. 10 Ph., 510. That 
case arose in the borough of Tamaqua. The borough was 
chartered by a special law. See Act of April 8, 1833, P. L., 

336. 

The thirteenth section expressly excludes the Burgess 
from presiding and confers the power upon the council to elect 
a President. That borough, however, was by its own petition, 
made subject to the general law of 185 1. Judge Pershing lays 
stress upon the fact that the section of the Act relating to 
the duties and powers of borough officers, in the Act of 1851, 
does not confer the power on the Burgess to preside at the 
meetings of council. With equal force, we may lay stress 
upon the fact that it does not, anyv.'here in the Act, provide 
for the appointment or election of a president of council. It 
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was not necessary; the Act of 1834, being a general law, ex- 
pressly provided that the Burgess should preside at all meet- 
ings of councils. P. L. 163. Sec 8, of this Act is clear and 
decisive upon the subject. The only question is, has that 
section been repealed either directly or by implication by the 
Act of 1851? Judge Butler held that it had not and we 
entirely concur in his able opinion in the case alluded to. 

The repealing clause of the Act of 1851 reads as follows: 
"All general laws, inconsistent herewith, are hereby repealed." 
The Act of 1834 was the only general law upon the subject. 
If it was all intended to be repealed, why did the Legislature 
insert the words ** inconsistent herewith" in the repealing clause ? 
The*^ answer is very convincing — because it wished to preserve 
in that general law, every power conferred by it, not inconsist- 
ent with the new general law. 

The only remaining question will be, is the Act of 1834, 
empowering the Burgess to preside at the meetings of councils, 
inconsistent with anything in the Act of 185 1 ? We cannot 
find the slightest inconsistency between these two Acts. If 
the new Act had provided for a president of councils it might, 
perhaps, have been inconsistent with the old Act, but as no 
new officer was created to supply the privilege the old law 
gave the Burgess, it certainly cannot be an inconsistency to let 
the office remain as it was before the new general Act was 
passed. 

I am reminded that the eighth section of the Act of 1834 
does not appear in Brightly's Digest, and therefor, it is argued, 
he must have considered it as repealed. In answer to this I 
may say that Dunlap*s Digest retains it as not repealed. The 
probability is that when the Legislature enacted the statute 
empowering boroughs to permit the Burgess to preside as a 
member of council, they were misled by the fact that the 
eighth section of the Act of 1834 was omitted from Brightly's 
Digest. It could hardly be expected that the Judiciary Com- 
mittee would look farther than the Digest to see whether there 
was already a statute upon the same subject and covering all 
the ground the new Act provided for. 

Being of opinion that the eighth section of the Act of 
1834 has not been repealed, the Burgess of Ridley Park has ail 
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the powers he clilnis to exercise, arid the plsiintiff has no stand- 
ing in a court of equity. 

Bill dismissed with costs. 

6pinion by tLAYTON; P. J. 

[The Weekly Reporter, Cliester, FA.] 



Zearfoos /t al, VS. Lynn. 

{In the Court of Common Pleas of Nofthampton County, Ft. Fa. 
No. 5/, Decembtr Term, iSq2.) 

EXECUTION — JUDGMENT — SETTING ASIDE OF FI. FA. 

A juidgment note payable three montlis after date to not due for execution 
pnxpoMB until after the day of payment. 

Sur rule to set aside Fi. Fi. 

A judgment note dated September 9th, 1892, payable 

Jhree months after. date, was duly entered in the Common 

Pleas Court of Northampton County. Execution was issued 

on the judgment, December 9th, 1892, being the last day of 

payment. 

E. Allis for the rule. The judgment on which the Fi. Fa 
was issued did not become due until December '9th and the 
defendant had the whole day on which' to pay it. Taylor vs. 
Jacobus, 2 Penna. St., 495 ; Morris vs. Weld, 2 Lane, 200 ; 
Overton vs. Tyler, 3 Penna. St., 346 ; Pehniman vs. Cole, 8 
Met., (Mass.) 496. 

/. C Merrill, contra. 

Reeder, J.— Rufe absolute and Fi. Fa. set aside. 
December 13, 1892. 

Northampton' bounty Reporter. 



LACKAWANNA JURIST, 13 



Forscht's Estate. 
{In the Orphans* Court of York County.) 

WILL— BEQUEST UNDER PROMISE— TRUST. 

It is perfectly plain that parol eridenoe ie not adnuBBable to show that the 
attorney who drew the will did not predsely or fnlly carry ont the testator^s 



The danae of the will in dispute reads as follows : **I give and bequeath unto 
my son Isreal Foncht, of the Borough of Ycnrk the one-third part of my estate, 
after deducting said two named bequests, and payment of debts and expenses of 
settlinfrmy estate, and it is by request and desire in case my said son Israel has no 
children to inherit his estate, that he should carry out his promise to me made 
p^r to making this will fmd bequeath and devise so much of his estate as he re- 
ceiyes from me under this will to the children of his sister Elizabeth Miller their 
heirs and assigns and shall give his personal obligation conditional to comply with 
this bequest." Held, that the words "it is my request and desire** are insufficient 
to create a tmst of the fund for the children of Mr. Miller, or to reduce the gift 
to Israel to A life estate. 

But where there Is eyidence to show that the testator was induced to make 
the bequest by Israel's promisee, and a refusal oa his part to perform the aame^ 
tben a trust was thereby created. 

By his petition to haye the legacy decreed to him without giving the obliga* 
tlon mentioned in the will, the legatee claims it as his **a6so/f(te property,** free 
from any trust or any duty whateyer. He in no^i:iae acknowledges any obligation 
to dispose of it as he promised the testator in the event of his having no children 
of his own, nor avers any intention of so disposing of it. This claim we think is in- 
oonsistent with andin violation of the promise which procured the legacy and is 
mfBriwnt to raise a trust e9 maUfieto. 

In the matter of the petitions of Jere. Carl and Chas. S. 
Weiser, administrators c. t. a., for a discharge in paying over 
the balance on their final account under a decree of this court ; 
and of Israel Forscht praying for a decree that his share of said 
estate be paid to him without bond or security. 

The question involved is given in the court's opinion. 

Latimer, J.— It is perfectly plain that parol evidence i^ 
not admissible to show that the attorney who drew the will did 
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not precisely or fully carry out the testator's instructions. So 
far as the testimony taken in this case tends to show that in 
writing the will the testator's instructions were not precisely 
obeyed, it must be rejected. The will as executed, stands as 
the full and complete expression of the testator's intention in 
regard to the disposition of his property ; Iddings vs. Iddings, 
7S. &R. in. 

It is well settled that merely precatory words, following 
an absolute bequest or devise — wordtf not importing imperative 
direction, but of desire and request merely, will not create a 
trust or serve to reduce the estate or interest previously given. 
Such are the words used in this will — **It is my desire and 
request." They follow an absolute gift of one-third of testator's 
estate to Israel ; they are dependent on a contingency that 
may never happen. "In case my said son Israel has no child- 
ren to inherit his estate ;" they apply not to the corpus or 
thing bequeathed to Israel "so much of Aj> «/^i/^ as he receives 
from me under this will." They are insufficient to create a 
trust of this fund for the children of Mrs. Miller, or to reduce 
the gift to Israel to a life estate* And it is unnecessary to cite 
authorities to support these very plain propositions. 

But another principal is invoked on behalf of the children 
of Mrs. Miller who claim this fund in case of Israel's death 
without children surviving him. They aver, the language of 
tHe will indicates, and the evidence taken proves that this be- 
quest to Israel was induced by his promise made to testator 
before the execution of the will, that in case he, Israel, should 
have no children of his own, he would bequeath to the children 
of his sister, Mrs. Miller, so much of his estate as he should 
derive from his father under this will. 

If a testator it induced to make a devise or bequest by the 
promise of a devisee that it should be applied to the benefit of 
another, a trust is thereby created, which may be established 
by parol ; Hoge vs. Hoge, r Watts 163 : Church vs. Ruland, 
64 Pa. 432 ; Seichrist s Appeal, 66 Pa. 237. To keep the pro- 
perty and refuse to fulfill the promise would be to perpetrate 
a fraud. The trust owes its validity not to the will or declara- 
tion of the testator, but to the fraud of the devisee, k be- 
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longs to a class in which the trust arises ex maliftciOy and in 
which equity turns the fraudulent procurer of the legal title 
into a trustee to get at him ; Hoge vs. Hoge, supra. 

To create such a trust there must be both a procurement 
of the bequest or devise by the promise of the devisee, and a 
neglect or refusal to perform the promise. 

In this case the promise of the legatee extends not to the 
giving of his ''personal obligation** to fulfill the promise, which 
the testator ''desires and requests" shall be given. That was 
the testator's plan to secure the performance of the promise 
by the legatee. He might have expressed it in imperative 
language, but chose to do it in words merely precatory, and 
the legatee's refusal to give the obligation would alone be in- 
sufficient to raise a trust ex ntaleficio^ and the fraud arising 
from mere neglect to perform the promise would not be con- 
summated until Israel's death without having made a will in 
favor of Mrs. Miller's children ; Church vs. Ruland, 64 Pa. 444 ; 
nor even then if he' should leave children of his own. 

But by his petition to have the legacy decreed to him with- 
out giving the obligation mentioned in the will, the legatee 
claims it as his '* absolute prof^rty*' free from any trust or any 
duty whatever. He in nowise acknowledges any obligation to 
dispose of it as he promised the testator in the event of his 
having no children of his own, nor avers any intention of so 
disposing of it. This claim we think is inconsistent with and 
in violation of the promise which procured the legacy and is 
sufficient to raise a trust ex maleficto. The fraud would be 
initiate in the reception of the legacy without a performance 
or even readiness to perform the promise, which alone induced 
the testator to make the bequest. 

The jurisdiction of the Orphans* Court to appoint a trustee 
is undoubted. All parties in interest are before us. The legatee 
asks for the appointment of a trustee if the court shall be of 
opinion that a trust is created. The children of Mrs. Miller 
demand such appointment and the administrators c. t. a. de- 
sire to pay over the legacy and be discharged. 

The court appoint Israel Loucks trustee to receive the 
legacy bequeathed to Israel Forscht by the will of Samuel 
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Forscht, deceased, on the said Israel Loucks filing his bond in 
the sum of $14,000 with sufficient security, to be approved by 
the court or a judge thereof conditioned for the faithful dis- 
charge of the trust, and on such bond being filed and approved 
the court order and direct the administrators cum testamento 
annexo to pay unto said trustee the sum of money bequeathed 
under and by the said will to Israel Forsch, and on making 
said pa)nment, the court further order and decree that the said 
administrators c. t. a. be discharged from the trust. 

[York Logsl Beoord.] 
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Philip Foy ef ux. vs. Simon Rice & Bro. 

(/« tke Court of Common Pleas of Lackawanna County, No. 160^ 
January Term, i^9J-) 

MARRIED WOMAN — JUDGMENT — JURISDICTION — CONSTABLE'S 

RETURN. • 

Where prior to the act of 1887, an alderman has given judgment against a 
married woman for a debt upon which she was not liable, the judgment is void, 
and will be reversed upon certiorari. 

An exception to the judgment of an alderman, t^t the defendant was a non- 
resident, and should have been sued by a short summons, can not be sustained, 
when the return of the constable shows that he was served by leavinfr a copy at his 
dwelling house with an adult member of his family. To allow such non-residence 
to be set up would contradict the return which must be taJcen as a verity. 

If the defendant was actually residing as alleged in another state, and was 
not in the state at the time it would be immaterial whether he was sued by a short 
•ommouB or a long. The judgment would be good for nothing; a short summons 
would not help it any nor a long summons make it any worse. An exception to 
tlie character of the summons in such a case would not be available. 

CERTIORARI. On October 11, 1884, Alderman C. W. 
Roesler gave judgment against Philip Foy and Nellie Foy his 
wife in favor of Simon Rice & Bro., for goods sold and deliver- 
ed, 

December 5, 1892, the plaintiffs' in error issued this writ 
and filed the following exceptions : 

1st. The alderman had no jurisdiction ; the cause of ac- 
tion is not shown by the record. 

2d. The defendants, at the time the summons in this case 
was issued, were non-residents of the State of Pennsylvania, 
being residents of the city of Utica, N. Y., from March, 1884, 
to* May, 1885, the summons, therefore, should have been made 
returnable not more than 4 days from its test. (Act July 12, 
1842.) 

3d. The record falsely and fraudulently states that the 
summons were served on the defendant Philip Foy. 

4th. The record falsely and fraudulently states that the 
parties appeared. Neither of the defendants appeared before 
the alderman either in person or by any authorized attorpey or 
representative whatever. Nor did they know of the existance 
of a judgment in this case until after. 
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C, C. Donovan for plaintiff's in error. 
G. D, Taylor for defendant's in error. 

Archbald, p. J. Feb. 23, 1893. The judgment as to 
Mrs. Foy having been rendered prior to the act of 1887, and 
not being based upon any cause of action for which a married 
woman was then liable is void, and must therefore be reversed. 
But as to Philip Foy the case is considerably different. On 
the face of the record the proceedings as to him are entirely 
regular. The summons is returned served by leaving it at his 
dwelling house with an adult member of his family, and while 
the member is not specified in the retiim, it requires no stretch 
of the facts to regard this as Mrs. Foy herself, for the same day 
the writ according to the return was served upon her personally. 
The failure to make this specification might be sufficient to 
reverse the judgment under the rulings of this court if applied 
for in due season, but after this length of time we are not in- 
clined to so consider it. 

It is only on evidence produced outside of the record that 
the judgment is sought to be assailed. In the first place it is 
claimed that Mr. Foy was a non-resident and therefore ought 
to have been served with a short summons. But to adopt this 
we have to fly in face of the return, which certifies to a service 
made on him at his dwelling. A non-resident temporarily with- 
in the county must no doubt be sued with a short summons. 
But the contention of the defendant is that he was not in the 
county or state at the time having resided in Utica, New York 
for nearly a year prior which if true would take away the juris- 
diction of the alderman to summon him at all, whether by 
short summons or by long. The argument for the necessity 
for a short summons is not consistent therefore with the posi- 
tion taken by the defendant that he was at that time an actual 
resident of New York. If this position could be sustained the 
judgment would be good for nothing. A short summons 
would not help it any, nor a long summons make it any worse. 
But without overriding the effect of the constable's return, we 
cannot go into the evidence to determine where Mr. Foy re- 
sided. The record shows a service on him by copy left at his 
dwelling. If the return so made is false, he has his remedy 
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against the constable who made it. It must be accepted here 
as verity. 

This virtually disposes of the whole case. All the other 
matters are mere irregularities, which might be sufficient to 
bring about a reversal in ordinary cases, but are cut off after 
the lapse of time fixed by the statute within which a certiorari 
must be sued out. This limitation does not apply where the 
judgment is void for want of jurisdiction or other reason as for 
instance in the present case, so far as concerns Mrs. Foy. But 
the alleged non-residence of Mr. Foy is the only thing so far 
as he is concerned which could reach to the invalidating of this 
record now, and on that we do not feel as against the const- 
able's return that we can hear him. 

This judgment is reversed as to Nellie Foy, but affirmed 
as to Philip Foy. 

[8«6 BiM ▼!. Fay 9 LmAa. Juriit 419.] 



Gebensleben's Estate. 
{In the Orphans Court of York County.) 

decedent's estate — sale of — exceptions to — ^TITLE — 
DEPOSIT OF PAPERS. 

A. filed exoeptiom to the sale of the decedent's real estate on the ground 
thatf the title was not in decedent but in him. Hbld, that he had no standing to 
except to. the eonflrmation of the sale. 

The deed to the property having been made out to decedent, and be having 
taken possession thereunder toA continued exercising ownership and nuilring im- 
provements until his death, the fact that the deed was delivered to A., the surety 
of deoedent^s note for the payment of the purchase money, will not invalidate 
dBcedent*s title. 

An equitable mortgage cannot be created by deposit of title papers. 

Exceptions to confirmation of sale of decedent's real 
estate. 

Exceptions were filed by Anthony, on the ground 

that the title to said real estate was in him and not in decedent, 
he having become surety on decedent's note given for the pay- 
ment of this real estate and the deed being delivered to him at 
the decedent's request as his security. 



90 LACKAWANNA JURIST. 

Exceptions were filed by the purchaser on the ground 
that she would acquire no title, if Anthony's position was 
correct. 

Latimer, J. — It is to be regretted that Mr. Anthony may 
be exposed to loss by his kindness in becoming surety for the 
decedent in the note given for the purchase money of this lot 
of ground. But the circumstances of the case do not seem to 
admit of any relief to him. As he claims title to the lot ad- 
versely to Gebensleben, he has no standing to except to the 
confirmation of this sale for nothing passed thereby but Geben- 
sleben's interest; Kline's Ap., 39 Pa. ,463 ; Diehl's Ap., 33 Pa. 
406. So if Anthony had any right or title to the lot, he would 
not be prejudiced by the sale. 

It is not necessary to decide whether the purchaser, Mrs. 
Luckenbaugh, is in any better position than Mr. Anthony to 
except to the confirmation of the sale in the allegation of want 
of title in the decedent. For we think there is no doubt that 
Gebensleben owned the premises in fee at the time of his 
death. 

By the delivery by Henry Long, Gebensleben's vendor, of 
the deed dated April 30, 1886, offered in evidence, he parted 
entirely with control over the deed and dominion over the 
property. Gebensleben entered into the possession of the pre- 
mises and continued in possession until his death, exercising 
ownership and making valuable improvements. Though the 
delivery was to Anthony, yet it was made in Gebensleben's 
presence, at his instance and direction and for his use, he being 
named as the grantee therein. Undoubtedly he took the title 
by its delivery. The deposit of the deed in Anthony's hands 
was for his security against liability on the purchase money 
note. . It was an attempt to create an equitable mortgage by 
deposit of title papers, which cannot be done in Pennsylvania j 
Shitz vs. Dieffenbaugh, 3 Binn, 233. 

The exceptions to the confirmation of the administrator's 
sale are dismissed and sale confirmed. 

[York Legal Record.] 
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Septimus Thomas et ux, vs, George Sanderson et al. 

{In the Court of Common Pleas of Lackawanna County^ ^0,^72^ 
June Term, 1887.) 

TRESPASS — MEASURE OF DAMAGES — MARKET VALUE — 
EVIDENCE. 

Where a party can be restored to the podtion in which he was before an in- 
jnry, the measure of damages should be the cost of such restoration^ and a fair 
market value of the property destroyed should be taken as a basis. 

But where a party has the sole manufacture and sale of the injured article, 
the rule as to market value does not apply; in such case the expense of manufac- 
turing the article should only be taken into consideration in estimating damages. 

If the plaintiff in a trespass case builds on a piece of land which he knows is 
claimed by the city, and the city authorities remove the building; this evidence 
should go to the jury to be considered in connection with vindication damages. 

Rule for new trial. 

This was an action of trespass by Septimus Thomas and 
Sally Thomas against George Sanderson, Ezra H. Ripple and 
John Nape for damage done in removing a building, tearing 
down fence and for injury to slate picking machines occasion- 
ed by the destruction of the building. 

Jury gave verdict for plaintiff for $175. 

Plaintiffs* attorney asked for rule for new trial, the reasons 
assigned appear in the opinion. 

Seely, p. J. 22d. Jud. Dist. Considering the matters 
complained of by the plaintiff under this. rule as presented in 
the brief of counsel, the first is the instruction to the jury, that 
the evidence showed no right of way in the D. & H. C. <^'* 
upon the east side of their track. 

It is not argued that this instruction was incorrect in fact, 
but that it had nothing to do with the questions at issue, and 
was therefore misleading. 

Yet' one of the very reasons filed for this rule is '/that the 
court erred in refusing to admit in evidence the deed and map 
by which the D. & H. C. Co., obtained its right of way abut- 
ting said top." Counsel must have considered the matter 
material when filing this reason. 

And it was material in connection with the contention as 
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to what the blank space on the east side of the railroad, as 
shown on the drafts in evidence was intended to represent. 

2. We think it a matter of little importance whether the 
instruction as to the measure of damages for* injuries to the 
slate pickers was correct or not, because as we understand the 
verdict, the jury have found that such damage was not oc- 
casioned by the defendants acts but by the plaintiffs neglig- 
ence. 

We think however that the ruling was correct. The 
situation was peculiar and the ruling was one of first impres- 
sions, with no precedent .to guide. 

The purpose in allowing damages is to compensate for 
loss. * Where a party can be restored to the position in which 
he was before the injury, the measure of compensation is the 
expense of such restoration. This certainly is one the reasons 
why the fair market value of the property is taken as a basis. 

We find this matter quite fully discussed in Wehle vs. 
Haviland, 69 N. Y. 450 and 451. 

"The plaintiff was entitled to recover so much as would 
repair the injury sustained by the wrong doing of the defen 
dants, and that was the. money value of the goods — at the time 
and interest thereon. The money value is the price at which 
they could be replaced for money in the market, and hence the 
inquiry is as to the market value of the goods when they have 
a market value" — * * * 

"The retail value or the price at which goods are sold at 
retail,includes the expected and contingent profits, the earning 
of which involves labof, loss of time and expenses, supposes 
no damage to or depreciation of the goods, and is dependent 
upon the contingency of finding purchasers for cash, and not 
upon credit, within a reasonable time," etc. 

These slate pickers were made under the protection of a 
patent owned by the plaintiffs husband. They were manufac- 
tured and sold by no other person than the plaintiff — their 
manufacture and sale [was] an absolute monopoly. They could 
not be replaced by purchase in the market, but only by the 
manufacturer, the plaintiff herself. 

The expense of such manufacture includes c6st of mater- 
ial, cost of labor, and interest upon the capital invested in 
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such manufacture. We do not see why this does not cover 
the loss. The retail price was such as she might choose to fix, 
at which persons must purchase or they could not obtain the 
goods. To allow such a price as measure of damages would 
contravine well settled rules. 

If she had shown that by reason of the destruction of her 
•stock, and the time required to replace it, she had been unable 
to supply a demand, and had lost opportunity of making sales, 
another question might have arisen. But this does not ap- 
pear in the case. 

We cannot see ^low the market value rule could be applied 
to this case, or indeed any rule but the one applied. And 
whatever rule is applied to the destruction of the goods, must 
necessarily be followed in case of injury or partial destruction. 
Else recovery for partial destruction might be greater than if 
the destruction had been total. 

3. While the plaintiffs counsel in his brief correctly 
quotes the language of the charge, in his argument he misinter- 
prets it. 

Some evidence indicated that the mayor examined maps. 
We were careful however not to assume this as a fact, but to 
say that if the jury believed the evidence,. maps were examined. 
Reading the charge- as transcribed w:e do not think the langu- 
age justifies the understanding that we thought this examina- 
tion was made by the mayor personally. 

If this part of the charge is subject to criticism, it is be- 
cause we neglected to call attention to the important fact 
which appears from the plaintiffs evidence, that the mayor 
claimed to be acting under the advice of the city solicitor, the 
legal adviser for the municipality, but only the defendant could 
complain of this omission. 

4. Nor can we see just cause oi .complaint of the court 
saying "You have a right to consider whether he put his 
building there with reasonable grounds to believe that he was 
trespassing upon a strip of land dedicated to public use, wheth- 
er the evidence shows anything of that kind." 

Mr. Thomas was acting in the erection of the building as 
agent for the plaintiff, his wife. He had been informed of the 
claim that this land was dedicated to public use. He^had occu- 
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pied the premises adjoining for sometime and had knowledge of 
the use which was made of this strip of land. A controversy 
had arisen. He knew that if this strip was in fact a street in 
the City of Scranton the duty would rest upon the city authori- 
ties to remove obstructions placed upon it. He chose to as- 
ert his alleged right by the erection of this building and force 
upon the authorities the responsibility of leaving the obstruc- 
tion or removing it. This he had a right to do, but doing it, 
and the building having been removed by the city, we think 
his knowledge of> the claim and circumstances, might be con- 
sidered by the jury in connection with the question of vindic- 
tive damages. 

5. What was said about the occupation of the building 
by the plaintiff as domicile was required we thought by reason 
of the argument of the counsel to the jury upon this points. 

6. We cannot understand the objection to the answer to 
defendants eighth point. The point was refused and reasons 
given for refusing. We think both the refusal and the reasons 
favored the plaintiffs case. 

7. Nor are we satisfied that we erred in answering defen- 
dants loth request. 

A careful reading of the opinion of Gunster J., 141, Pa. 6, 
will show that he did not purpose to pass upon the question 
.of dedication except as between the City of Scranton and 
Mr. Thomas. 

The verdict in this case was small, but the evidence and 
credibility of witnesses was for the jury. They might take 
such a. view of the evidence as would render the amount award- 
ed the plaintiff ample compensation for her injury. To say 
they erred in this respect would be to trespass upon matters 
peculiarly within their province. 

We can discover no sufficient ground for interfering with 
the verdict, arid 

Now February 20, 1893, the rule for a new trial is dis- 
charged. 
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Ross & Co. vs. Roth. 

(Ih the Court of Common Pleas of Lackawanna County, No. 214^ 
June Term, i88g.) 

ATTACHMENT— EVIDENCE— FRAUD— JUDGMENT NOTE. 

A mle to dlflBolve an sttachment under the Act of March 17, 1809 will be 
discharged where the defendant is justly indebted to the plaintiff, and it appears 
from the evidanoe that said defendant has given a judgment note to a relative 
with intent to defraud his creditors by execution and sale. 

Rule to show cause why an attachment should not be dis- 
solved. 

The facts are sufficiently set forth in the opinion of the 
court. 

C. R. Pitcher for plaintiff. 
C. Comegys for defendant. 

• GUNSTER, J. On the 9th of April, 1889, the plaintiff's 
filed an affidavit that the defendant was justly indebted to 
them in a sum exceeding one hundred dollars on an unpaid 
check dated March 25, 1889, upon the Sfcranton City Bank for 
Sr'e sum of $358.75 which check was presented and payment 
refused by the bank for the reason of "no funds;" that said 
check was given in settlei^ient of a book account for the same 
amount for goods sold and delivered, and that the defendant 
was about to move his property, goods, etc., out of the juris- 
diction of the court in which this attachment' is applied for 
with intent to defraud, his creditors and that said defendant 
had assigned, disposed and removed, and was about to assign, 
dispose of and remove his property, money, rights in action 
and evidence of debt with intent to defraud his creditor^. 
They also filed a bond conditioned and approved as required 
by the Act of Assembly and the attachment was issued arid 
served. 

On the loth of April, 1889, the Weston Mill Company, 
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Limited, filed similar affidavits and bond, alleging an indebted- 
ness of $541 '3 1 a»d had a like attachment issued and served^ 
and on the same day Dale & Co. filed a similar affidavit and 
bond alleging an indebtedness of $125.83 and also had an 
attachment issued and served. 

On the 1 2th of April, 1889, ^^^ defendant filed his affi- 
davits in the several cases, admitting his indebtedness to the 
respective parties, denying that he is about to remove his 
property out of the jurisdiction of the court with intent to de- 
fraud his creditors or that he has assigned and disposed of or 
is about to assign and dispose of his property, money and 
evidence of debt with intent to defraud his creditors, and 
alleging that he owns considerable property and that he is 
solvent and means and intends to pay his debts. On filing 
these affidavits rules were granted to show cause why the 
attachment should not be dissolved. The three cases were ar- 
gued together on the same evidence and involve the same 
questions. 

For some years past the defendant has been engaged in 
buying and selling general merchandise at Olyphant, in this 
county. He carried on a grocery, cigar factory and saloon and 
accumulated some real estate in addition to his stock in trade. 
He claims that owkig to dull times his business has declined. 
However that may be, he has failed to meet his obligations 
and some of his creditors appear to have had difficulty in find- 
ing him when they wanted to see him on business. 

There is no evidence that the defendant at the time the 
attachments were issued, was about to move any of his pro- 
perty out of the jurisdiction of the court or that he had actu- 
ally assigned, disposed of or removed any of his property with 
intent to defraud his creditors. It appears, however, that on 
the. 27th of March, J889, a judgment was entered in our Court 
of Common Pleas in favor of one Anthony Bendrift against 
the defendant on a judgment note dated February 27th, 1889, 
for the sum of $6,000, payable one day after date with interest 
and ten per cent, for collection fees, etc., and that after the 
attachments had been served the defendant's personal pro- 
perty was sold on an execution issued on said judgment. It 
is contended on part of the attaching creditors that this note 
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was given without any consideration and that all proceedings 
thereon were had with the assent and connivance of the defen- 
dant, while on part of the defendant it is contended that the 
note was given for a pre-existing indebtedness and that the 
proceedings thereon were without his assent and adverse to 
him. Both Bendrift and the defendant testify positively that 
the note was given for a pre-existing indebtedness, consisting 
of loans made from time to time. The latter fixes no dates, 
but the former gives them as follows, viz: August 5, 1885, 
$1500; October 10, 1886, $500; November 15, 1886, 2000; 
October 28, 1887, $icxx) ; February 2. 1888, $1000. Their 
testimony is considerably shaken by the fact that they are 
brothers-in law, and by the circumstance that while both were 
engaged in business which would naturally require cash books 
or books of account, these items are not entered in any book 
except as will be hereafter mentioned; that while both men 
kept bank accounts during the period, and Mr. Bendrift being 
engaged in a banking business of his own, these large items do 
not enter into the bank account of either, and that Bendrift's 
deposits do not appear to have diminished at the times when 
the alleged loans were made. The only entries of these alleged 
lofans appear on a page in an old pocket memorandum book 
containining no other regular entries of any kind and which as 
evidence is practically worthless. These entries are made in 
different colored inks and two experts testify that in their judg- 
ment the entries were all made at the same time. 

The main question in the case is whether the defendant 
gave the judgment note with the intent by means thereof to 
dispose of his property and to defraud his creditors ! While 
Mr. Bendrift's testimony, and the record of his judgment are 
in evidence before us his claim is not before us for adjudica- 
tion. The judgment and execution may be perfectly valid as 
against the defendant and Mr. Bendrift may have acted in good 
faith and we shall not pass thereon so far as he is concerned, 
but in this contest we must necessarily pass on the good faith 
of the defendant. 

It appears from the evidence that about the time the note 
was given the defendant informed Bendrift that some parties 
had sued him when in fact nobody had sued or threatened to 



» LACKAWANNA JURBST. 

sue him. After the judgment was given one of his creditors 
asked him for a judgment and he replied that he had not given 
a judgment to anybody and would not give any, thusxonceal- 
ing the fact that a relative had a very large judgment note 
against him. He drew a check in settlement of one of the 
accounts in suit on a bank in which he had no funds. He 
comes into court and alleges that he is solvent and means to 
pay his debts and yet permits his relative to proceed by execu- 
tion to sell his property ; in fact doing the very thing with 
which he is charged as being about to do in the affidavits on 
which the attachments are based. When called for cross ex- 
amination his answers are vague and evasive, and in con- 
flict in many details with those of the man to whom he had 
confessed judgment. When first examined he swears positively 
that he opened an account in his ledger with Bendrift and that 
he put down in the ledger every time he borrowed money of 
him, but that he did not ha^e the account with him. Sub- 
sequently when requested . to produce the book no such ac- 
count appears therein, and he swears that he never had such 
an account. He swears that he was to pay interest on the al- 
leged loans and that he never paid any, yet when the note is 
given no interest is added. When his creditors seek him he 
evades them. What inference is to be drawn from such con- 
duct? Certainly not that he acted in good faith towards 
his creditors, but that he was about to do just what was after- 
wards done, the disposal of his property through a judgment 
confessed to a relative, with intent to defraud his creditors. 
The rule is discharged. 
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DiTCHBURN 7fS. JERMYN AND GLENWOOD CO-OPERATIVE 

Association. 

(In the Court of Common Pleas of Lackawanna County^ No. j^/, 
January Term, ^Sgj.) 

attachment— CONFESSION OF JUDGMEMT — CONSIDERATION 

—FRAUD. 

When a party talcee a oonfesBion of judgment from a failing debtor which 
▼irtnally swallows up his whole estate, he must be prepared when called upon by 
other creditors to give a reasonable explanation of the transaction, and satisfac- 
torily show the consideration upon which it is founded; if he cannot do this it may 
fairly be inferred that the judgment is without consideration and fraudulent. 

Under the Act of March 17, 1869, a fraudulently confessed judgment and an 
execution iflsued upon it, is as much a fraudulent disposition of the debtors pro- 
perty as a direct assignment of it would be. 

It is not necessary under the act that the transfer shall have actually taken 
place; it \m sufficient if there be a fully formed purpose to make it. 

Rule to dissolve an attachment. The facts are sufficiently 
set forth in the opinion. 

John P. Reynolds, E, C Newcomb for plaintiff. 
George W. Beale, James //. Torrey for defendant. 

Archbald, p. J., March 6, 1893. On December 16, 1892, 
John Hogarth filed in this court to No. 347, January term, 
1893, a promissory note, with confession of judgment for $1 500, 
purporting to have been given by the Jermyn and Glenwood 
Co-operative Association Limited the defendants here. The 
note was dated I)ecember 5, 1892, and was made payable one 
day after date. It was signed on behalf of the company by 
John Martin the president, and the attesting clause seems to 
contemplate the affixing of the corporate seal, but no such seal 
any where appears. The same day that it was entered, execu- 
tion was issued upon it, and a levy made on the defendants* 
stock of store goods — all the property they had— from the sale 
of which a fund of about five hundred dollars was realized. 
On December 19, the present plaintiff issued an attachment 
under the act of 1869, alleging that the defendants had fraud- 
ulently disposed of their property, and relying upon the facts 
above recited to in part sustain that allegation. A rule to dis- 
solve the attachment having been obtained at the instance of 
the defendants, evidence has been taken to show that the judg- 
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ment was without consideration, and thus to stamp the tran- 
saction as a fraud. 

Upon theVjuestion of fact involved I am convinced that 
Hogarth never advanced to the defendant company the amount 
of money named in the* judgment. Aside from the impro- 
bability of his having so much money to loan, there are other 
inconsistencies in the story which seriously impeach it, and 
there are also contradictions between Martin and Hogarth 
which are something more than the ordinary variations between 
two witnesses. But what is conclusively against it to my mind 
is that the parties who would have had the handling of this 
money after it got into the possession of the company if any 
such thing had taken place know nothing about it. Martin the 
president who claims to have got the money from Hogarth 
says that the first amount was four hundred dollars, then five 
hundred^ and after that two occasions of three hundred dollars 
each. This all happened within the space of a few months be- 
tween the the latter part of August, and some time in Novem- 
ber. The money was each time, according to the statement of 
Martin, put into the till. or money drawer; and yet neither 
Blake, the treasurer nor Lewis, the manager of the store know 
anything of its being there. It is not to be believed, that three, 
four, or five hundred dollars at a time could be added to the 
cash of this failing company, and the only parties who were 
handling its money fail to appreciate that it was there. The 
small loan of $60 made of Hogarth some time in July of the 
same year and paid back a month later, was well known to Blake, 
the treasurer, and yet a transaction aggregating $1500, in all 
entirely escapes his notice. Taking it all in all I am not pre- 
pared to credit the story. It is not too much to say that when 
parties take from a failing debtor a confession of judgment, 
which virtually swallows up his whole estate they must be pre- 
pared when called upon by other creditors to give a reasonable 
explanation of the transaction, and satisfactorily show the con- 
sideration on which it is founded. If they can- not do so, we 
may fairly infer that it was without consideration and fraud- 
ulent. 

But it is contended that a confession of judgment is not 
a disposition of property within the meaning of the fraudulent 



LACKAWANNA JURIST. 81 

attachment act of 1869, and therefore the present attachment 
can not be sustained. The case of Lening vs. Senior, 2 1 W. 
N. C. 379, (C. P. No. 3, Phila.) seems to sustain this position, 
and it was followed in Wright vs. Ewen, 24 W. N. C. iii, (C. 
T. No. I, Phila.) In the former case defendant confessed judg- 
ment in favor of his two sons, who issued execution and had 
levy made on the defendant's stock of goods and machinery. 
Thereupon an attachment was issued under the act of 1869, by 
other creditors alleging that the transaction was fraudulent and 
on a rule to dissolve the attachment there was evidence from 
which this might have been inferred. It was argued by counsel 
for the attaching creditor that the judgment was confessed for 
the purpose of fraudulently disposing of the defendant's proper- 
ty, and that the execution was the means for carrying this out. 
But the court — Finletter, P. J. — made answer; "A confessed 
judgment cannot be presumed to be fraudulent. The validity of 
the judgment can not be attacked in this proceeding"; and again, 
"The defendant was not disposing of his property. When the 
attachment issued the law was disposing of it. The words of 
the act must be construed strictly." Upon this the rule to 
dissolve was made absolute. I am not satisfied with the logic 
of this decision, and while it seems presumptuous to assert my 
own judgment in opposition to that of the learned judges of 
the two courts of Philadelphia who have ruled the question the 
same way I feel compelled to do so. One of the most common 
means in these days, for perpetrating a fraud upon creditors is 
by the confession of a judgment to some convenient friend 
followed by a levy and sale of the debtor's property. Contests 
over transactions of this character are very familiar in our 
courts, and are made more frequent by the difficulty which 
seems to exist of convincing either judges or jurors that a fraud 
has been committed. The law seems at times almost to favor 
the perpetration of fraud by the obstacles put in the way of 
overturning it. A combination by means of a fraudulently 
confessed judgment and an executioq issued upon it is as much 
a fraudulent disposition of the debtor's property, as a direct 
assignment of it would be. The parties merely make use of 
the machinery of the law to effect their ends ; the result is a 
transfer of the property sold taking it out of the reach of other 



83 LACKAWAIfNA JURIST. 

creditors, and this is the very thing the act allowing an attach- 
ment was intended to defeat. It is not necessary under the 
act, that the transfer shall have actually taken place ; it is suf- 
ficient if there be a fully formed put pose to make it. The at- 
taching creditors has merely to show that the defendant is 
about to assign, dispose of or remove his property and I can 
not agree to that construction of the law which will allow of 
the accomplishment of the fraudulent purpose under the cloak 
of legal forms. 

In the case of Lening vs. Senior, sufira, the court called 
upon counsel for the attaching creditor for an authority to sus- 
tain the position contended for. I am happy to be able to 
produce the authority which was not forthcoming in that case, 
and thus not only to rest the present decision upon something 
more than my own judgment, but also to supply that which 
might have carried that case the other way. In Field vs. 
Liverman, 17 Missouri 218, an attachment was obtained on the 
ground among others that the defendant was about to dispose 
of his property so as to hinder and delay creditors. It was 
shown on the trial that tfee defendant had previous to the 
issuing of the attachment confessed a judgment in favor of 
another party on which execution had been issued, but the 
plaintiff had directed the sheriff not to proceed with it until 
further orders. When the attachment was put in the sheriff's 
hands however the execution plaintiff ordered a levy. There 
was evidence to show collusion in all this between the execu- 
tion plaintiff and the defendant, and it was held by the court 
to be a fraudulent disposition by the defendant of his property 
within the meaning of the statute. This full/ covers the case 
in hand, and sustains the judgment which I have independent- 
ly reached. Being the decision of a court of last resort it is of 
higher authority than those upon which the defendant's coun- 
sel relies, and I would be warranted in following it even if the 
matter was in doubt. Supported by it I may rely with reason- 
able cpnfidence on the conclusion I have reached. 

The rule to dissolve the attachment is discharged. 

[See the preceding case.] 



Lackawanna jurist. 



In Re : Bridge over Miller's Creek in Waverly 
Borough. 

(/« the Court of Quarter Sessions of Lackawanna County^ No. 
i6i, December Session^ z8g2.) 

CONSTRUCTION OF STATUTES — COUNTY BRIDGES IN 
BOROUGHS. 

Tke Acts of Aasembly relating to county bridges <Act 18 June, 1896, General 
Bridge Law, and Act April 10, 1870, flpecial to Luserne and Lackawanna Counties), 
authorise the bnildizig of such a bridge across a stream wholly within a borough. 

Although townships only are spoken of in the said acts, boroughs are also 
evidently intended to be indued in this term. 

A number of. the inhabitants of Waverly Borough made 
application to the grand jury for a bridge to be built by the 
county, the grand jury recommended that the bridge be built 
and tTiis recommendation was approved by the court ; where- 
upon the county commissioners took a rule to show cause why 
the approval of the recommendation of the grand jury should 
not be revoked. 

H. A, Knapp, County Solicitor, for the rule. 

/. W, Carpenter for the bridge. 

Archbald, p. J., March 6. 1893. At the session of the 
grand jury in November last application was made by sundry 
citizens of the Borough of Waverly for a- county bridge to be 
built across Miller's Creek at a point in said borough where 
the road from Scranton crosses said creek. This was duly re- 
ferred to the grand jury, and resulted in a recommendation 
that the county expend $250, or so much thereof as might be 
necessary to build an iron bridge at the point in question, the 
borough to build the abutments, piers and filling. This re- 
commendation was approved by the court, on the coming in 
of the report of the grand jury on this and other bridges. 
Subsequently however a rule was granted at the instance of 
the county commissioners to show cause why this approval 
should not be revoked, and the recommendation of the grand 
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juty set aside, on the ground that the law does not allow of the 
erection of county bridges anywhere except in or between 
townships. 

The question which is thus raised has come up at different 
times in this court, and been variously decided by individual 
members thereof. Thus in the case of the applicatio/i for a 
county bridge over the Lackawanna river,between the boroughs 
of Olyphant and Blakely, No. 255, October Session, 1884, 
confirmation of the report of the grand jury approving such 
bridge was refused by Hand, J., in the following brief opinion : 
"This report of the grand jury cannot be affirmed because the 
law does not authorize the county to^ build a bridge between 
boroughs but only between townships." On the other hand 
a petition for a county bridge over the Lehigh river in Goulds- 
boroiigh, No. 159, October Session, 1885, was presented to the 
writer of the present opinion, and after an examination of the 
law was submitted to the grand jury. The bridge was refused 
at that time, but the next year the application was renewed 
and the bridge recommended and built. See No. 182, October 
Session, 1886. Also in the case of the application for a bridge 
across Tunkhannock Creek, between the township of Benton 
and the borough of LaPlume, No. 180, October Session, 1886, 
the report of the grand jury in favor of a bridge was approved 
at the same term with that at Gouldsborough. No written 
opinion was filed in either of the latter cases. In view of these 
conflicting rulings it has seemed advisable to have the ques- 
tion considered anew, and disposed of by the court as it is now 
constituted. 

The special law relating to county bridges in this county 
and Luzerne (Act 16 April, 1870, P. L. 1199) is merely a modi- 
fication of the gei«eral bridge law of the state, and that is itself 
a part of the law relating to roads and highways, (Act 13 June, 
1836, § § 34-64 P. L. 560.) We may therefore resort to the 
decisions which have been made under either one of these to 
determine the construction to be given in a like case to the 
others. In Pottsville borough v§. Norwegian township, 14 Pa. 
543, a question arose under that provision of the law which 
says that where a bridge is built on the boundary line between 
two townships it shall be maintained at their joint and equal 
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expense. Pottsville borough built a bridge on the boufidary 
line between there and Norwegian township and brought an 
action against the latter to recover one-half of the expense, and 
the action was sustained. It is true that the point was not 
made as it is in the present case that the law did not cover the 
case of a bridge between a township and a borough, but only 
between two townships, the case being contested upon other 
grounds. But in allowing a recovery the Supreme Court had 
virtually to hold that the term "townships" which appears in 
the statute was intended to include boroughs also, and the 
very fact that this passed without question affords some argu- 
ment for that construction of the law. There is another case 
however which in our judgment sets the matter at rest. In the 
road in Milton 40 Pa. 300, proceedings were had under a 
special law relating to Northumberland county to lay out a 
road in Milton borough, and exceptions was taken that the 
law related to roads in townships only. This was disposed of 
by Lowrie, C. J., as follows : "We are not impressed by the 
fact that the Northumberland county road law of 1859, cl^^s 
not mention boroughs and borough officers but only townships 
and township officers ; and think that, notwithstanding this, it 
applies also to roads in boroughs. The general road law of 
1836 has the same omission, and yet it has always been regard- 
ed as- the road laid for boroughs as well as townships. This 
word being used as a general term including all municipal 
divisions relating to roads where no special provision is made." 
This is. as much a decision of the question mooted in the pre- 
sent case as if it related directly to a bridge and not merely to a 
road, since as we have seen they both come under the one law. 
In the same line is the case of Wilkes-Barre vs Luzerne county 
14 Luz. Leg. Reg. 193, decided by Rice, P. J. That was an 
application for a mandamus to compel the building of a county 
bridge, which had been recommended by the grand jury, across 
a stream deviding the city of Wilkes-Barre from one of the ad- 
joining townships, and it was contended the same as it is here 
that the word township in the special law relating to county 
bridges in Luzerne was to be taken strictly. But in a well 
considered opinion it was decided otherwise and a writ of 
mandamus was awarded. One or two quotations from that 
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opinion may be well made. "The fund for building county 
bridges/' says the learned judge "is raised by taxation for the 
express purpose throughout the whole county. If therefore 
the latter is not the true construction, then not only the city of 
Wilkes-Barre and the numerous boroughs of the t:ounty, but 
also every township which may be separated from any of them 
by a stream, will be deprived of the benefits of the act — the 
former wholly and the latter at least in part — notwithstand- 
ing both contribute by taxation for the express purpose of 
creating the fund. Assuming as is argued, that the word town- 
ship was used because the intention was to relieve the poorer 
and less populous portions of the county a manifest failure to 
accomplish that end will result in every case where a needed 
bridge will connect the township with a borough or city. We 
can discover no plausible reason for supposing that even upon 
the theory suggested, the legislature intended such discrimin- 
ation." Again in another place he says: "Taking this whole 
legislation together upon what principle does the law direct 
that the expense of building bridges in proper cases shall be 
borne by the county ? When it is observed that it is a part of 
the general legislation which was intended to cover the whole 
subject of public roads, streets and bridges, we think it be- 
comes evident that its purpose was not to relieve townships as 
such from the burden, at the expense and to the exclusion of 
other municipal divisions of the county. It is rather because 
bridges which are parts of the public highways are for the 
benefit of all the inhabitants of the county as well as of the 
immediate locality, and where by reason of the great expense,' 
inequality of burden would result if the latter were compelled 
to build them, it was thought just that it should be distributed 
over all the localities to be benefited. But this general princi- 
ple which is the reason of the law applies as well to a bridge 
across a stream dividing a township from a borough or city, as 
to a stream between two townships, and being discovered it 
ought to control in the interpretation of the law unless the 
strict letter of the act prevents." We see little to add to what 
is thus so well said. 

The argument is conclusive in our judgment in favor of a 
liberal construction of the law, and there is certainly sufficient 
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authority to sanction it. It is true in the case last cited Judge 
Rice does not undertake to say what the law would be were 
the bridge wholly within a city or borough, but in principle 
such a case is not to be distinguished from the one which he 
decided. His arguments carried to a logical conclusion em- 
brace a bridge in either of such municipal divisions as much as 
one on the boundary of a borough and township, or township 
and city. If the necessity for calling upon the county to build 
the bridge exists, it does not matter where the bridge is ocat- 
ed. Undoubtedly there would not be the same necessity in a 
more populous locality such as a borough or city, where under 
similar circumstances there would be in a sparsely settled town- 
ship. But whether under all the circumstances there is a 
necessity for calling on the county to build a bridge in any 
given case is, under our local law, a question for the grand 
jury, to determine, and when that necessity is found to exist 
in the case of a bridge wholly within a borough the law in our 
judgment is broad enough to cover it. We are satisfied that 
the recommendation of the grand jury in the present instance 
has the sanction of the law, and that the bridge is one which 
the county can be called upon to build. 

The rule to set aside the recommendation of the grand 
jury, and revoke the approval of the .court heretofore made is 
discharged. 

In W«Bfefleld Borons^ vs. Tioga Oonnty, UO Pa. 101, it was held that the 
Coimtj Commiarionen were boond to oonstraftt the approadiee to a oonntj bridge 
which had been located acroM a stream in the plaintiff boroogh. It was alao held, 
although not exactly in the same connection, that the general road laws, while 
only mentioning townahipa, are applicable to boroughs also. 
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Bridget A. Hoban vs. Elmer La wall. 

(In tfu Court of Common Pleas of Lackawanna County, No. JS7, 

November Term, i8g2.) 

OPENING JUDGMENT — LANDLORD AND TENANT — LEASE- 
HOLDING OVER — DAMAGES — REPAIRS. 

Where there is a oovenaat in a leeee that "a lawful oontiiiiiaiioe of|ihe 
tenaacy beyond said term shall be deemed araoewal thereof for the forther term 
of one year, etc,** the tenant if he occupy the prmiaes after the original lease ex- 
pires is bound for the full term unless he can show by dear, precise and indubit 
able proof that the execution of the writing was procured by f rand, accident or 
mistake , the eflTect of which was not discovered until tne second term was entered 
upon or that some new agreement was made after t^ lease was signed vaiying its 
terms and the burden of the proof as to these mattelrp rests upon him. 

A temmt will be concluded in a kuit for re^ where he seeks to oflT set dam- 
ages which arise in his second term, if it appear Miat he knew during the first tenn 
of the defective condition of the premises, l>y Veason of which the damage was 
caused, yet voluntarily entisn on the second. 

The tenant will not be released from his covenant where the landlord promises 
to repair but fails to do so, it not appearing that the promise influenced the tenant 
to remain on the premises. 

If there IS nothing contained in the lease binding the landlord to repair, the 
law will impose no such duty upon him. 

Rule to show cause why judgment shall not be opened. 

The facts are sufficiently set forth in the opinion. 

T. P. Hoban for plaintiff. 

lohn T. Lenahan for defendant. 

P. P. Smith, J., March 20, 1893. The lease upon which the 
judgment in this case was entered contains a sufficient warranty 
for the entry of judgment against the defendant "for the rent re- 
.servetd for the term * * and for each renewal." It is dated 
July 29, 1889, *s under seal and demises the premises to wit : A 
certain dwelling house situate in the City of Scranton, "for the 
term of eight months commencing the first day of August, 1889," 
It ^s therein further provided that a lawful continuance of the 
tenancy beyond said term shall be deemed a renewal thereof 
for the further term of one year, yeilding and paying therefor 
forty-five dollars per month in advance, to end at the expira- 
tion thereof without further notice." 

The defendant took possession of the premises and paid 
the rent for the term which ended with March 31, 1890, and 
continued in possession thereafter paying the rent monthly as 
stioulatedinthe last clause above quoted until sometime in • 
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the month of November, 1890, when he removed from the 
premises and city. On October 31st, 1892, judgment was en- 
tered as stated for the sum of $180.00, and a testatum writ of 
Jiert facias was issued to the sheriff of Luzerne county, where- 
upon application was made and the present rule was granted. 
The defendant asks to have the judgment opened on the 
ground as alleged in his depositions taken in support of the 
rule : That water accumulated in the cellar of the house after 
each rainfall to the height sometimes of six inches, creating 
dampness in the cellar and a damp smell therefrom into the 
house, and from which his child became sick from diptheria in 
the month of September, 1890. He says "The fall" (of 18S9) 
"was a wet one and we had a great deal of rain and ^fter every 
rain there was considerable water standing in the cellar" which 
would remain sometimes as long as ten days, and that his wife 
complained of this to the plaintiff who promised "to have it 
fixed." The defendant further says that had he known the 
water entered the cellar and remained as stated he would not' 
have signed the lease. In ^11 of this he is substantially corro- 
borated by his wife. The attending physician was also called 
and testified to the childs illness but would not say positively 
that the sickness of the child was caused by the condition of 
the cellar, yet that seemed to be his opinion. On being re- 
called the defendants -wife says that when she was examining 
the house, before the lease was executed, she said to the plain- 
tiff: "I won't go down cellar, I suppose it is all right ?" to which 
the plaintiff replied: "Yes, there is a good furnace in the cellar 
that heats the house." The defendant was present and heard 
this question and answer. The foregoing is a summary o^ the 
material testimony on behalf of the defendant and on which it 
is asked that the judgment be opened. It is clear that having 
continued to occupy the premises and pay the rent after the 
expiration of the first term, without any different agreement, 
the defendant becanie bound for the rent for one year from the 
first day of April, 1890, under the terms of the lease, unless he 
has shown by clear, precise and indubitable proof that the exe- 
cution of the writing was procured by fraud, accident or mis- 
take, the effects of which were not discovered until the second 
term was entered upon : or that some new agreement was 
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made after the lease was signed varying its terms, and the bur- 
den of proof as to these matters rests with him. It is by no 
means certain that when the plaintiff answered the question 
about the cellar being all right, she desired or intended to mis- 
represent its condition or mislead the defendant. He does not 
allege that either his wife or himself was dissuaded by the 
answer from making an examination of the cellar or were in 
anywise prevented from doing so. Nothing was asked or said 
about its sanitary condition, or whether it was wet or dry 
The defendant does not claim to have been misled into sign- 
ing the lease by this remark of the plaintiff for he says on cross- 
examination that he "was not induced to sign the lease by any 
fraud or misrepresentation on the part of the plaintiff or her 
agent, nor through any accident or mistake." This would seem 
to be sufficient in itself to justify the conclusion that the de- 
fendant was not influenced by the remark of the plaintiff about 
the cellar and furnace.- The case of Wolfe vs. Arrott, 109 Pa. 
473 is not in point. There the plumbing and drainage, the 
very evils complained of were discussed at the time the lease 
was signed and the landlord assured the tenant that they were 
win first class order, and that he would guarantee the sanitary 
condition of the house, all of which were afterwards discovered 
to be in bad condition and had been for a long time before the 
execution Of the lease to the knowledge of the landlord. Here 
the subject of complaint was not referred to at all, while it 
would appear that the plaintiff was thinking of the furnace 
rather than the sanitary condition of the cellar when she made 
the answer. It is not alleged that water had ever been in the 
cellar prior to the defendant's occupancy or that the plaintiff 
knew there had been- or was likely to be thereafter, the absence 
of which distinguishes this case from Crump vs. Morrill, 12 
Phila. 249, cited by defendants counsel. The facts as given by 
the defendant and his witnesses are not sufficient to justify any 
inference of fraud agi^inst the plaintiff. 

There is another reason which in my opinion is sufficient 
to conclude the defendant on this branch of the case. The 
damage he seeks to offset arose during the second term. It 
appears from his own statement that he knew during the first 
term that, water would accumulate in the cellar after each 
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rainstorm, that it had done so several times during the fall of 

1889, yet he voluntarily entered on the second term with a full 
knowledge of the facts and conditions of the cellar. This he 
was not obliged to do. The first term ended with March 31st, 

1890, when he might have removed at his pleasure, he could 
not be required to renew the lease or remain on the premises 
thereafter, but he choose to continue without exacting any 
alteration of the terms of .the lease, or otherwise binding the 
plaintiff to make such repairs as would prevent the percolation 
of water into the cellar. Had he done this he might have 
grounds for defence and set-off if the plaintiff failed to keep her 
promise and he was damaged thereby. Prescott vs. Otter- 
statter, 85 Pa., 534. 

The other branch of the defence, namely, that the plain- 
tiff promised to repair the cellar is also insufficient to justify 
an order opening the judgment. It is not alleged that this 
promise induced the defendant to remain on the premises or 
renew the lease, nor that such promises if more than one had 
any influence upon him at all in reference to the matter. 
There is nothing in the lease binding the plaintiff to make re- 
pairs and the law imposes no such duty. If the plaintiff was 
obliged to repair, it must be because of an agreement to do so 
which was binding upon her. What the repairs were to be or 
when they were to be made is not stated, and it is not pretend- 
ed that there was any consideration for the promise of the 
plaintiff, and without this it could not be made the basis of a 
defense to an' action for the rent. Smith vs. Aukrim, 13 S. & 
R. 39. I may add that it is at least doubtful whether expenses 
incurred by reason of the illness of the defendants child could 
be properly set up as a defence to the judgment in this case. 
If recoverable at all ought they not to be sued for in an action of 
trespass. 

I am of opinion that the defendant has not disclosed any 
sufficient ground of defence to warrant the opening of the judg- 
ment in this case, and the rule must be discharged. 

Now March, 1893, rule to show cause why the judgment 
in this case shall not be opened and the defendant let into a 
defence is discharged. 
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Julia Wademan vs. Daniel Whitmore and Michael 
McCann. 

(In the Court of Common Pleas of Lackawanna County, No, 542^ 

September Term, i8q2.) 

waiver of appeal — pleadings — PRACTICE. 

To enforoe the waiver of an appeal the record or pleadings {n the case rnnat 
oontain an aTennent that eueh walTer was made; the plaintiff^ affidavit and de- 
poaitionB form no part of the record for this purpoee. 

Rule to show cause why the appeal of defendant from the 
award of arbitrators shall not be stricken off. 

Aft/ton IV. Lowfy for plaintiff. 
H. C. Butler for defendants. 

P. P. Smith, J., March 13th, 1893. The plaintiff in this 
case brought an action of assumpsit before an alderman claim- 
ing "on a non-exemption note with interest from July 5th, 1889, 
signed, Daniel Whitmore and Michael McCann." From the 
judgment entered by the alderman the plaintiff appealed to 
this court, and afterwards entered the usual rule to arbitrate. 
The award of the arbitrators, filed August 29, 1892, was in 
favor of the plaintiff and from this the defendants duly appeal- 
ed oirSept. 12, 1892. On Oct. 15th, 1892, the plaintiff obtain- 
ed the present rule. 

We are asked to strike off the appeal of the defendants 
from the award on the ground, as alleged in the affidavit upon 
which the rule was granted, that the note upon which the ac- 
tion is brought contained a waiver of appeal and therefore the 
defendants were not entitled to appeal from the award. The 
only description of the note on record is that above quoted 
ffom the alderman's transcript. Nothing whatever is stated 
about the defendants having waived the right of appeal in the 
note or otherwise. The plaintiff has seen fit to treat the tran- 
script as a declaration and thereby make it the record basis of 
the amount and character of her claim. She ruled the case to 
arbitration with that as the only declaration and secured an 
2^ward upon it, although she might have -first filed a declaration 
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wherein a copy of the note showing the waiver of the right of 
appeal should have been set forth or sufficiently averred, and 
thus bring upon the record a statement of the right now set up 
against the defendants. We think the record as it stands is 
not sufficient to entitle the plaintiff to have the alleged waiver 
of appeal enforced against the defendants. It is true that a 
waiver of the right of appeal is binding and will be enforced 
when conclusively established, or where it is duly averred of 
record and not adequately denied.. Watson vs. Wetter, 91 Pa. 
385 . Cawley vs. Bohan, 120 Pa. 295. But the record in this 
case is silent on the subject although its formation in that re- 
spect was within the control of the plaintiff. The affidavit 
upon which this rule was granted and the ex parte depositions 
form no part of the record for that purpose. They cannot be 
considered either in denial of the waiver, when not denied 
before the alderman or arbitrators, Cawley vs. Bohan, supra, 
or in support of it where the record is silent, Foss vs. Bogan^ 
92 Pa. 296. 

The right of appeal is a valuable oiie and we hold that to 
enforce an alleged waiver of it the record or pleadings must 
contain an averment that such waiver was made. This seems 
to be the principle upon which Foss vs. Bogan, supra, was 
ruled, and the same reason exists for the application of the 
principle to this case. It follows that the rule in this case 
must be discharged. 

Now March 13th, 1893, the rule to show cause why the 
appeal of the defendant's from the award of arbitrators in this 
case shall not be stricken off, is discharged and the appeal 
allowed to stand. 
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Road in Jackson Township. 
(In the Court of Quarter Sessions of Luzerne County^ 

ROAD LAWS— ERVONEQUS DESCRIPTION OF ROAD. 

Where the order and pefcttton to vacate part of the public road deKsribes it 
as "leading from the York and GettyabiuK Turnpike" at one point, to the "Yoik 
and Gettyebiuv: Turnpike" at another point, where as a matter of tuA it leads to 
the Hanover road, the report mnst be set aside. 

While the deacription of the particular part of the road to be vacated may 
be correct, yet the original error pervades the whole deacription; it Is all the time 
part of a road whidi haano eodsfeenoe. 

Motion to set aside report. 

WiCKES P. J. The order issued in this case to the 
viewers "to view and vacate part of a public road leading from 
the York & Gettysburg turnpike at the residence of Wm. S. 
Johnson to the said turnpike at the residence of Mrs. Sarah 
Spangler, "follows the language of the petition and is so erron- 
eous that it does not at all comply with that part of the law 
which requires the application to vacate a road to "set forth in 
a clear and distinct manneif the situation and other circum- 
stances of such road or highway/' for it is not denied that the 
road, part of which is sought to be vacated, leads from the 
York & Gettysburg turnpike to the Hanover road, and not 
back again to the York & Gettysburg turnpike road, nor is it 
pretended that Wm. S. Johnson lives on said turnpike road, 
although the petition and the order so state. So that this part 
of the statute is certainly not complied with. 

The remaining part, referring to this same subject, requires 
the application to set forth in a clear and distinct manner the 
part of said road which the applicants desire to have vacated. 

When the road itself is so imperfectly and erroneously 
described, how it is possible to remedy this defect by any de- 
scription of the particular part to be vacated. The original 
error pervades the whole description, it is all the time part of 
a road which has no existence. The first exception is there- 
fore sustained and this renders it unnecessary to examine- the 
others. 

Report set aside. 

lYoik Lieal Beoord.1. 
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Commonwealth of Pennsylvania ex rei. The Peoples 

Street Railway of Luzerne County vs. Philip 

KiRST Street Commissioner of the City 

OF SCRANTON. 

(Ih the Court of Common Pleas of Lackawanna County^ No. g8^ 

April Term, i8gj.) 

STREET RAILWAY — CHARTER— CONSTRUCTION. 

L Wben thadiarter of a ■trsetnilwajoompaiij granted the right "to lay 
«at and oonstniot a railwaj with one or more tracks, with tnmonti and sidings 
throogh any streets or roads, or use or oonstmot any bridges, seleeting any rontes 
between the plaoes indicated, that th«y may deem desirable, or to cross at grade or 
connect with any other railway now oonstmeted, or that may hereafter be oon* 
ntnieted,etc" 

Held, that this Isngnage, anth6ri»d bat one railway with tracks, tomoats 
and sidings thereon, through the streets and roads which the company may choose 
between the places indicated, and that the company will not be allowed to make 
n second roate OTsr different streets or roads between the same plaoea 

2. Tie eixereise of a right of election is final and ezfaaosts the power onder 
which it is made. 

Z. While ^ railwaj company organised -before the present oonstitution was 
adopted cannot be compelled to procure the consent of local authorities to con^ 
stmet a railway anthoriaed by its charter, yet the exercise of its rights is subject 
to reasonable municipal regulations designed for the public good. 

4. An ordinance which proTides that before excavations shall be made in 
the streets of a dty, a permit must be procured from the Street Commissioner and 
security given to cover the cost of repairs m«de necessary by such excavations, is 
valid as against a corporation chartered before the oonstitution of 1874. 

5. A Street Commissioner will not be compelled by mandamus to grant a 
psrmit for opening the streets in the winter, when they are solidly froaen, and 
great inconvenience would result to the public, where no reason for urKoncy \& 
alleged by the relator. ^br<A•m Li&ereies «t. (To* Go., 12 At., 318, /ottouwd. 

Demurrer to the return to a writ of alternative man- 
damus. 

The facts appear in the opinion. 

Jessups & Hand, attorneys for company. 

/. H. Burns, Willard, Warren 6t Knapp, attorneys for 
street commissioner. 

P. P. Smith, J., N<arch 29, 1893. The City of Scranton 
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was incorporated April 23, 1866, and has ail the municipal 
powers of a city of the third class. To provide against im- 
proper and unlawful interference with the city streets, the city 
councils, in 1884, passed an ordinance forbidding excavations 
or obstructions until a pefmit therefor had been granted by 
the street commissioner, and fixing the terms on which such 
permit might be granted. 

The relator alleges that it has a right by law to lay tracks 
for a street railway on certain designated streets : that it has 
demanded of the street commissioner permits to make the 
necessary excavations, and has complied or tendered compli- 
ance with the conditions fixed by the city ordinance ; and that 
the* street commissioner has refused to grant such permits. 
We are therefore asked to compel, by mandamus, the issue of 
the permits on compliance by the relator with the terms of the 
ordinance. 

An alternative writ has been issued, to which the street 
commissioner has made a return, admitting the alleged de- 
mand, tender and refusal, and setting forth reasons why he 
should not be required to. issue the permits. These reasons 
are in brief, "(i.) That the relator has no right, in law, to lay 
the proposed railway tracks on the city streets ; and (2.) That 
if this right exists, the condition of the designated streets', at 
the time of demanding the permits, was such that the propos- 
ed excavations would, in the judgment of the street commis- 
sioner, be improper, injurious, and productive of great public 
inconvenience, while this injury and inconvenience would, in 
warmer weather, be largely reduced. 

The relator has filed a general demurer to the return, and 
thus the question of its right in the premises comes before 
us on the averments contained in the petition and return. 

The charter of "The People's Street Railway Company of 
Luzerne County" was granted by the Legislature, 23 March, 
1865. So far as exhibited to us as the foundation of the right 
claimed by the relator, it gives the railway company the 
right. 

"To lay out and construct a railway with one or more 
tracks, with turn-outs and sidings, from or near Scranton to 
Providence, Hyde Park and Dunmore. through any streets or 
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roads, or use or construct any bridges, selecting any routes be- 
tween the places indicated that they may deem desirable, and 
to cross at grade or connect with any other railway now con- 
structed or that may hereafter be constructed, and to carry 
passengers and freight along such routes and streets as may be 
used by said railway ; and they shall have the right to charge 
such rates and fares as the directors of said company may from 
time to time determine upon, and to equip said road, and to 
purchase, hold and convey such real estate, and erect thereon 
such buildings and improvements, as may be necessary for the 
purpc»se contemplated by this act ;*' with the proviso — 

"That the said company shall be subject to all the provi- 
sions, and entitled to all the privileges, of an act regulating 
railroad companies, approved 19 February, 1849, so far as the 
same are not altered and supplied by this act." 

This is all that has been laid before us as to the extent of 
the powers granted to the railway company. 

The directors of the railway company at a meeting held 
December 19, 1892, adopted a resolution — 

"That the line of this company be constructed from the 
intersection of Franklin avenue and Lackawanna avenue, 
thence along Lackawanna Avenue to Main avenue; thence 
along Main avenue in a northerly direction to the intersection 
of Providence road and Main avenue ; thus making a second 
route to Providence, and the officers of this company are here- 
by instructed to take immediate steps to lay out and locate the 
same, with such turn-outs and sidings as may be necessary, and 
that the line of this company be constructed to run from the 
present terminus near Westop Place in a northerly direction 
to the city line, (late borough of Providence,) and the officers 
of the company are instructed to take the necessary steps to 
lay out and locate the same, with the necessary turn-outs and 
sidings." At the same meeting a resolution, was adopted, 
"That a second route be also constructed to run to Dunmore, 
coinmencing at the intersection of Lackawanna and Washing- 
ton avenues, thence in a northerly direction along Washington 
avenue to the intersection of Mulberry street ; thence along 
Mulberry street to the intersection of Prescott avenue ; thenc?^ 
along Prescott avenue to Vine street ; thence ^long Vine street 
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to Wheeler avenue; thence along Wheeler avenue to Olive 
street; thence along the Backroad or Cross street to Butler 
street in the borough of Dunmore, connecting with the present 
line known as branch No. six, and the officers of this company 
are hereby instructed to take the necessary steps to lay out 
and locate the same, with such turn-outs and sidings as may 
be necessary." 

Pursuant to these resolutions, the engineer of the com- 
pany surveyed and laid out the proposed railroad lines on the 
streets designated. January 12, 1893, the routes thus survey- 
ed were adopted by the company, and the officers were in- 
structed "to take the necessary steps to construct said roads at 
once." On the same day the relator gave the Mayor of Scran- 
ton notice of its survey and adoption of these lines, and its in- 
tention to construct the roads at once. It also gave a similar 
notice to the street commissioner, and requested him to issue 
permits to enter on the designated streets and construct its 
railroad thereon. These permits the commissioner refused to 
grant. 

As the ground of his denial of the relators legal right to 
construct the proposed railways, the street commissioner avers 
that the Passenger Railway Company, under the authority 
given by its charter, constructed prior to the year 1872, and 
has since maintained, a railway with one or more tracks, with 
turn-outs and sidings, from or near Scranton to Providence, 
Hyde Park and Dunmore, selecting and establishing the ter- 
mini of these routes between the points named in its charter: 
that the present application is for permits ''to excavate and 
construct railway tracks upon streets entirely separate and 
apart from the streets selected as the routes of said railway, 
and in no way necessary for the exercise of its charter powers," 
that the selection of termini and routes, and the construction 
of its railway, prior to the year 1872, exhausted its charter 
powers ; and that the consent of the authorities of the City of 
Scranton has not been given to the construction of the railway 
described in its application for permits. 

The railway company having selected its route, and con- 
structed its railway thereon, the question of its right to select 
a second route, and construct thereon a second railway, is now 
f)resented. 
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Unless this right is to bt found within the terms or the 
plain interpretation of the company's charter, it does not exist. 
If there is any doubt as to the right it does not exist. On 
this point, the principles laid down in The Commonwealth vs 
The R. R. Co., 27 Pa: 339, are too well settled to need further 
discussion. 

The charter gives the company "the right to lay out and 
construct a railway, with one or more tracks, with turn-outs 
and sidings, from or near Scran ton to Providence, Hyde Park 
and Dunmore, through any streets or roads, or use or construct 
any bridges, selecting any routes between the places indicated, 
that they may deem desirable" "and to equip said road." 

This language, by its plainest and most obvious import, 
authorizes one railway route, with tracks, turnouts and sidings 
thereon at discretion, through the streets and roads presenting 
the most desirable. course between the places indicated. Such 
a route has been selected, such tracks^ turn-outs and sidings 
have been constructed, and the railway thus authorized has 
been completed, equipped and operated, for more than twenty 
years. 

The present purpose of the company is to lay out and 
construct a second railway, between the places indicated. As 
declared in its resolutions of Dec. 19, 1892, it is to make 'a 
second route*' from Scranton to Providence and Dunmore: 
and the proposed second route to Providence includes a second 
route from Scranton to Hyde Park, in that portion laid out on 
Lackawanna avenue, between Franklin avenue and Main ave- 
nue. The purpose is not to make turn-outs, sidings, or even 
branches, appurtenant to the existing railway ; it does not even 
appear that the proposed second routes connect at any point 
with the railway already constructdd. The case of Black vs. 
R. R. Co.. 58 Pa., 249, is not in point ; there, not only was the 
railroad in question a branch of the main line, but there was 
express legislative authority for its construction. 

In the argument, the question of an election of its route 
by the company, and exhaustion of its powers thereby, was 
discussed at some length. It is a familiar principle that the 
exercise of a right of election is final, and exhausts the power 
under which the election is made. - The railway company, hav- 
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ing determined on its route, and constructed thereon the rail- 
way authorized by its charter, has exhausted the power of 
election given by its charter. On this point, besides the 
authorities cited on the ai^ument, may be added Morris & 
Essex R. R. Co., vs. Central. R. R. Co., 31 N. J. L.'20S ; Brig- 
ham vs. Railway Co., i Allen, 316; Neal vs. R. R. Co., 2 
Grant, 137. But this question does not really arise in the case. 
The company is not seeking to re-locate its road, by a second 
election, and an abandonment of the route first located. It 
does not propose to substitute the projected routes for those 
now occupied by its railway ; it proposes to add second and 
distinct routes between the places indicated in its charter. 
The question at issue is its power to do this. 

If the charter does not limit the company to a single rail- 
way, it has no limit whatever. If a grant of "the right to lay 
out and construct a railway," in the singular "and to equip said 
road," authorizes the construction and equipment of "rail- 
ways," in the plural, it cannot be confined to a second railway, 
on a second route ; it must extend to the construction of as 
many railways, on as many different routes, as the company 
may desire. Under this view, there can be no limit to the 
number of railways which the relator may construct "from or 
near Scranton" to points in Providence, Hyde Park and Dun- 
more. If, twenty years after constructing one railway, it may 
construct a second, it has the like right, twenty years later, to' 
construct a third ; and so on indefinitely. 

It may be conceded that if this right exists, without, 
statutory limitations, it will not be impaired by lapse of time. 
But this right is not to be found in the charter of the company. 
On the contrary, the grant, by its most obvious interpretation, 
is limited in scope to the construction and equipment of a 
single railway, with as many tracks, turn-outs and sidings, on 
the route selected, as the company may choose to build. The 
authority to build "a railway" cannot be enlarged indefinitely 
by the right of "selecting any routes between the places indi- 
cated," where, as in the present case, the location of those 
places is such that they may best be reached by different routes. 
This right simply gives the Company the option of reaching 
•Providence, Hyde Park and Dunmore, from (or near) Scran- 
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ton, by separate and unconnected routes, to be selected at its 
discretion, or of reaching those places successively by a single 
continuous route. Either system would constitute the ''rail- 
way" contemplated and authorized by the charter. When an 
election is made between them, the power of location given 
by the charter is exhausted. And authority to build a sec- 
ond railway is not to be found in the charter. As suggested 
by Chief Justice Beasiey, in M. & E. R. R. vs. Central R. R. 
Co., (supra) the view contended for by the relator would be 
equivelent to holding that all the streets and roads by which 
the designated termini might be reached were ''subject to seiz- 
ure by the Railway Company whenever this becomes conveni- 
ent for its purpose: and that this great power of eminent do- 
main is forever to remain in abeyance in the hands of the 
Company, to be exercised at its will." Such a monopoly can- 
not be derived from any just interpretation of the grant and, 
certainly could not have been within the legislative intent. 

Further than this, whatever the grant to the Railway 
Company, it was in express terms made subject to the provis- 
6ns of the general railroad act of 1849, except so far as altered 
and supplied by the charter. By that act, the construction of 
any railroad subject to its provisions must be commenced 
within three years. We have not been shoM)m anything in the 
charter (which to be judicially noticed should be specially 
pleaded) that alters or supplies this provision of the general 
la^. Thus eyen if the charter authorizes a second railway, the 
Act of 1849 required the commencement of its construction 
within three years from the date pf the grant. The 28th year 
from that date was completed March 23d. Hence the right 
t6 build a second railway, if granted expired a quarter of a 
century ago. 

Apart from these considerations, the right of the relator to 
begin the consti'uction of the proposed railway at the time ^of 
demanding the permits is denied. As its charter antedates 
the constitutional provision requiring the consent of the local 
authorities, the Railway Company is not required to obtain 
the consent of the Scranton City Councils to the construction 
of a railway authorized by the charter. Nevertheless, the ex- 
ercise of its rights in the premises is subject to reasonable 
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municipal regulation, having in view the conservation of the 
public safety and con venience,( Railway Co. vs. City 58 Pa., 
1 19.) The City Councils have committed to the Street Com- 
missioner the determination of ail questions growing out of 
this right of regulation by the following provisions of an ord- 
inance adopted i March, 1884. 

"No excavation in or obstruction of any public street, avenue, 
lane or alley of the City shall be permitted, either by digging 
or placing thereon building materials, or in any other way, 
without a written permit having first been obtained from the 
Street Commissioner, which permit shall state the length of 
timb and the extent to which such excavation or obstruction 
shall be allowed. 

"No pavement of any street, avenue, lane or alley shall 
be broken or disturbed without a written permit having first 
been obtained as aforesaid, and no permit shall be granted 
until the applicant therefor shall have deposited with the City 
Treasurer such an amount as the Street Commissioner shall 
certify to be necessary to cover the cost of properly relaying 
such pavement, and also have paid the Street Comissioner for 
such permit the sum of fifty cents for the use of the City. 
The Street Commissioner shall cause such pavement to be re- 
laid within ten days, after deducting the cost, the balance of 
the deposit shall be returned. 

"The excavations in and obstructions of the streets, ave- 
nues, lanes and alleys shall be under the supervision of the 
Street Commissioner, whose duty it shall be to enforce the 
provisions of this ordinance.'* 

The Street Commissioner, in his return, alleges that when 
the permits were demanded, certain portions of the streets 
embraced in the proposed routes were paved with a sheet 
asphalt pavement and that all the streets of the City of Scran- 
ton, at that time, and also at the time of making the return, 
were "solidly frozen to the depth of from two to four feet." 
He adds that — "In the judgment of this defendant it was and 
is entirely improper and impracticable to excavate the said 
streets above named for the purpose of laying a railway track, 
while the said streets remain ih their present condition. It 
would greatly injure the streets and inconvenience the public 
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to attempt at the present time to lay street railway tracks 
while the streets are in the condition they are at present. It 
would be practically impossible to make any necessary ex- 
cavations for the purpose of layingthe railroad tracks upon the. 
paved streets ; and if accomplished would result in great in- 
convenience to the traveling public and with trade and com- 
merce, and would impede the passage upon said paved streets, 
as it would be impossible to have them repaved, or tiie pave- 
ment taken up, re-laid or repaired in its present condition and 
in the present state of the weather." 

In this aspect of the case, the defendant avers that he re- 
fused the permits in the exercise of his judgment in the per- 
formance of his duties as street commissioner. 

He adds, however — "I am entirely willing to receive and 
consider applications from tlie said railway company when the 
state of the weather will justify excavations ifi the streets 
above referred to, and will pass upon the same.*' 

The relator demurs specifically to the matters thus set 
forth in the return. The only question, therefore, in relation 
to them, is whether they are such as to justify the street com- 
missioner in withholding the permits. 

The discretion vested in che street commissioner by the 
ordinance is not absolute ; its exercise must be reasonable, and 
is subject to judicial revision. It does not give him an a:rbit- 
rary veto power. It simply gives him authority to see that 
private rights are not exercised to the public injury or incon- 
venience. The inconvenience, and consequent injury to the 
public, from excavations in the streets, during the winter 
season, as shown in the return, appear to. be of a sufficiently 
serious nature to require the interposition of the street com- 
missioner for their prevention. The conditions as set forth, 
are but temporary, and the relator alleges no reiatson for ur- 
gency in beginning the construction of its proposed railway. 
With the case of The Commissioners of the Northern Libeirties 
vs. Northern Liberties Gas Co., 12 Pa., 318, as a guide, the 
street commissioners exercise of discretion in the present case 
must be pronounced a reasonable one. At the argument we 
were somewhat disposed to regard this part of the defendants 
answer as insufficient and possibly evasive, but sjlbsequeni 
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reflection and examination of the question leads us to the con- 
clusion that the existing conditions justified a refusal of the 
permits demanded even if the railway company had a right to 
construct a railway on the streets named. 

For the reasons given therefore the peremptory manda- 
mus prayed for must be refused. 

Now March 29, 1893, this cause came on for hearing and 
was fully ai^ued by counsel, whereupon, the court, after due 
consideration do order, adjudge and decree that judgment be 
entered upon the .demurrer to the return to the writ of alter- 
native mandamus, in favor of the defendant, with costs and 
that he go without day. 



Uber & Bro. vs. MacAfee. 

{In the Court of Common Pleas of Delaware County^ 

mechanic's lien. — ACT OF 1 887. 

A Hon for rapaira filed under the iirovinioni i of the Act of IS87, muit expraariy 
flat forth that notice of an intention to file the Ifan wae given to the owner of the 



Lien for repairs under Act of 1887, P. L. 118. 

December 5, 1892. CLAYTON, P. J. The Act of Assem- 
bly which creates this lien, requires as a condition precedent, 
that notice shall be given to the owner of the intention of the 
mechanics or material men to file a lien. The claim to be valid, 
must set forth the fact that such notice was given. The object 
of the Act was that the owner should know when he ordered or 
contracted for repairs, that the mechanic or material man did not 
do his work or furnish his material pn the credit of the man, 
but that he relied upon and intended to claim his lien against 
the building. Whether this is reasonable or not, the law has 
made it a positive requirement arvd if the notice was not given 
there is no lien ; Best vs. Baumgardner, 12a Pa. 17 ; Groesinger 
vs. Ostheim, 135 Pa. 604; Swang vs. Oil Co., 7 C. C. R. 351 ; 
Lucas vs. Ruff, 45 Leg. Int. 1 54*: Ducdelbis vs. Seazholtz, 8 
C. C;R. 655. 

We decline to decide the constitutionality of the Act. 

Rule ab9olute. 

[York Legal tieoard.] 
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Lee vs. Lindsay. 
{In ike Court of Common PUas of Lackawanna County^ No. JsS^ 

Sefiember Term, iSgo.) 
OPENING JUDGMENT— LEGAL DEFENSE— PRACTICE— ORDER. 

Uiqxiii ft role to cpm ft Judgment tlie defeDdant seili iq> a ]«br1 def flon the 
JoamtBBed not balaaoe the enFfdenee to tee wheftfaflr it it eqiMd, nor wm rc h foreTldepoe 
to eorrobonto the duftwdant^ starr. 

Where a legal deCenee ieeetupagataisba jiidgmentlheinxjperpractintoDot 
to open the Judgment bnt to aivard an iane and allow a Juiy to detanniiie whether 
the Judgment hae not been paid. 

Rule to open judgment. 

The facts sufficiently appear in the opinion. 

C. B, Gardner ancl E, C Newcomb for plaintiff. 

R. A. Zimmerman and /. EUioi Ross for defendant. 

Archbald, p. J. Feb. 23, 1893. The plaintiff and defen- 
dant are brother and sister. On Sept. 2d, 1890) the plaintiff 
entered judgment against his sister on two notes, one for $2751 
dated Nov. 20th, 1889, due in one year with interest and the 
other for $240, dated Nov. 27, 1888, also due ifi one year with 
interest. Subsequently on Nov. 7, 1892, he issued execution 
on both judgments for the full amount of them although it is' 
now admitted that the one for $275, had been already practic- 
ally paid. It is contended by the defendant that the other on 
which judgment was entered in the present case has also been 
paid, and hence the present hile. 

The defense which is made is not equitable but legal, and 
hence we do not need to balance the evidence to see whether 
it is at an equilibrium, nor search for evidence to corroborate 
the defendant's story. She testifies that from 1888 to 1891 
she pastured horses and cattle for the plaintiff, of which she 
produces an itemized account amounting with other services 
rendered in the same connection to'$386.i2. This she says it 
was understood and agreed should be applied in payment of 
the S240 note, held by the plaintiff against her. If this be 
true the note has been more than paid, and the defendant has 
a legal right to establish this if she can and thereby make de- 
fense to the enforcement of the judgment 

The plaintiff denies the facts which are thua asserted by 
the defendant, and in addition be produces a receipt of the 
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date of January 4th, 1892, in which as it is claimed the defen- 
dant Has acknowledged a settlement of all accounts outside of 
the notes now in question. This receipt reads as follows : 
"Reed. Scrjinton, Pa., Jan. 4, 1892, of Chas. E. Lee fourteen 
and 26-100 dollars, ($14.26) in full of all accounts including 
pasture, apples, etc., to date. This being the balance of our 
mutual accounts aud dealings to this date as found computed 
declared and agreed upon by us at this time. (Signed) Caro- 
line A. Hamilton.*' Without stopping over the explanation 
which is given by the defendant with regard to this receipt it 
is clear, that it does not pn its face go the length that is claim- 
ed for it by the plaintiff. There is nothing in its immediate 
ternis which conBnes it to a settlement of the accounts now 
put forward by the defendant, to the exclusion of the notes in 
controversy. On the contrary it is more consistent with a 
general settlement of all matters between the parties including 
these notes, than with anything short of that. It takes evid- 
ence outside of the receipt itself- to make it speak as the plain- 
tiff would have it, and it does not therefore materially aid his 
side of the case. 

Apart from the receipt the case stands practically with 
oath against oath. The defendant claims that complete pay* 
ment has been made: the plaintiff denies it. But as I said 
before the defense set up is a legal one, and it is therefore a case 
for a jury to pass upon. As it does not go to any thing prior to^ 
the entry of the judgment, the proper practice is not to open' 
the judgment but to award an issue to determine whether the 
judgment has not been paid. 

Ordered^ that an issue be entered to determine the ques- 
tion whether the judgment in this case has not been paid, to 
be made up by the plaintiff declaring on the jiote on which 
judgment was entered, and the defendant pleading payment 
thereto. 
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IN RE: BROGAN'S GOOSE. 

An original poem delivered at the tenth annual banquet 
of the Lackawanna Bar, on the evening of May 4, 1893, by. 
Richard J. Beamish, Esq. 

When blithesome swallows northward wing, 
When fevered turns the wintered earth. 
Then briefless lawyers rise and sing 
Of love and of the heart's true worth. 
But not so I, a legal theme 
Upon your time will now encroach, 
Mark then the clear Parnassan stream 
That tells the fame of 'Squire Roach. 

You'd like to be told how my judgment so famous, 

In Re: Brogan*s Goose came about, well ! here Shamus ! 

Mine's whisky. No, thank you, no use for the wash. 

It's spilin' good liquor — to swallow that bosh, 

Here's health ! may your fame and your shadow increase. 

Hm! Gorra! that lubricates just like goose grease. 

Well, about Brogan's goose ; you see 'twas like this : 

One mornin' while smokin' away in great bliss 

In me snug little office, a gintle vibration 

Of air 'round me head caused a reanimation 

Of thoughts that were sleepin*, and looking I saw 

A fair-featured female, plain bint after law, 

After due salutations expressed on both sides. 

She told with the sir that the frank truth betides, 

How Jinny Ann Jones, her next neighbor had stolen 

And carried away her fine goose that was roUin' 

In fat ; and was fit to be cooked for a king, 

I put on me glasses and thought o'er this thing. 

Then, said I, no consideration can warp us ; 

Be here on next Chewsday. We'll habeas corpus 

The goose, since you claim it ; and then you may trust us 

(I always was plural) you will receive justice. 
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Chewsday came and came, too, the Brog^ans and Joneses ; 

Then I, after readin' what Biackstone and Rhone sez 

On things diametrical and paraletic 

Relatln' thereto, in a voice sympathetic 

Said, Mrs. Kate Brogan, step forth aud be sworn, 

She- did so, and thin, in a manner forlorn, 

Poured forth her sad tale, how an egg had been laid 

By this goose's maternal ancestor, how played 

The wee goslin' when forth from the shell it had come. 

How intilligent grew it ufitil it struck dumb 

The savants and wits of the Twintieth ward, 

Who were ready to swear without hope of reward 

She was corroborated by Brogans a score 

And by strangers to both, full as many more. 

Thin Jinny Ann Jones was called in definse. 

Perplexity seized me. Surprise was intinse 

When she swore that this goose was a creature she prized 

From the fact that her mother, who since had demised. 

Had given it to her when pin feathers grew 

Upon its wee body : that nlver so true 

An affection was seen as 'twixt her and this bird. 

It had habits most perfect, it niver had stirred 

From the goosery's precincts when night had come down 

And niver, in daytime, hsid gadded the town, 

To this contradiction so palpably flat 

Against what the plaintiff had sworn, came the pat 

Testimony of Joneses and others a host, 

Who swore with great stringth that unless t'was a ghost. 

The goose here projuced was the same one that fed 

And fattened for years out in Joneses old shed, 

And thin both sides rested with faces as black. 

With anger as thunder clouds ready to crack, 

The cold perspiration bespangled me brow, 

To solve this grave question, I couldn't see how. 

Just then like the break of the rosy-hued dawn 

A light came upon me, said I, friends begone : 

Leave the bird here with us, we will see that it's safe. 

•Tomorrow at this time come here, then this waif 

'Will welcome its mistress. Our august decree 
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Will then decide who, from this blame, shall go free 

Next morning ere ever a creature had stirred 
I rose from me couch, took the coveted bird 
And placed it within a strong sack where its cries 
Were muffled, then donned I a clever disguise, 
And taking the bird sallied forth for to see 
What the eventuation of my scheme might be. 
A moment's brief walk brought me just to the place 
Where resided the parties contesting the case. 
I stepped off tin yards to a point equidistant 
Twixt the houses of plaintiff and of defindant, 
Then set down me bundle, unfastened the bird, 
And waited to see to*rd whose mansion it stirred. 
A slight observation, a trimulous quiver 
And thin like the dash of the bass in the river, 
It fiew straight for Brogan's, surmounted the fince, 
And thin the loud cacklin' betrayed the intinse 
Surprise and rejicin* that welcomed it home ; 
Whence doubtless it vowed nivirmore for to roam. 
And so I gave jidgmint in public that mornin' 
For Katherine Brogan, first givin' due warnin' 
To Jinny Ann Jones, and the costs were imposed 
Upon the difindant, and so the case closed. 

My honest decision received due reward, 

'Next mornin' a messenger brought this brief card : 

"Mr. and Mrs. John Brogan invite 

Your honor nixt Sunday to take a wee bite 

Of a bir^ that you know of, and also a sup 

Of waters of comfort. Be sure and come up." 

So now ! when you hear of King Solomon's wit, 

Of his famous deductions and jidgments so fit. 

Let that style of discussion serve you as excuse 

To praise Alderman Roach and "In Re: Brogan's Goose." 
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Ross' Estate. 
(Orphans "Court of Luserne County.) 
widow's exemption— desertion. 

AwidawwhohMckMrtiBdherhnrfMnd fa not antittcd to the \ 
dollar eunqptioiL Leaving hfajioaw became It would be more a g r ce atte toll^to 
a boDee of ber own, with tibe iuiderataiidii« between ber and ber bcufaaad Hiat if be 
wonldn^tbotberber die woold never botberbim, ie coMidered dM urtt on imder tMb 
act. 

Exceptions to appraisement to widow. 

Q. A, Gates^ for widow. 

W, P. Ryman^ contra. 

Rhone, P. J., October lo, 1892. We think it has been 
clearly established that the appraisement is too low, but having 
concluded that the widow is not entitled to the exemption on 
voluntary separation or desertion, we will not discuss this part 
of the case. 

There is not a particle of testimony to establish the al- 
legation that the widow left her husband on justifiable grounds. 
She states that he was "ugly and abused" her, but gives no fact 
to support her allegations. The fact seems to be that she left 
her husband's house and care because it would be more agree- 
able for her and her two children to live apart. The only dis- 
agreeable thing about her husband's house was that he and 
her children, by a former husband, did not get along pleasantly. 
She would have cleaved to him, and forsook her children, or 
mad^ then behave themselves. 

After she left her husband's home he lived alone for awhile, 
and then got a woman of bad reputation to keep house for him, 
by whom he afterwards had a child. Of this course of things 
the widow never made any objections whatever, which is strong 
evidence of her intention to keep her bargain with him, viz., 
that "if he would'nt bother her she would never bother him." 
Down to the day of his death she kept this agreement to the 

letter. 

Under all the circumstances we cannot consider her such 
a widow as the law says may retain property of the value of 
three hundred dollars for the use of herself and family. Coates' 
Estate, 6 W. N. C, 367; Hettrich vs. Hettrick,.55 Pa., 292. 

The exceptions are sustained, and the appraisement set 
a$ide at the costs of the widow. 

[Los. Leg. Reg.] 
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CoRR VS. Lackawanna County. 
(/« tke Court of Common Pleas of Lackawanna County, No 5/j, 
April Term, iSgj.) 

BAKER BALLOT LAW— COST OF PRINTING AND DISTRIBUTING 

OFFICIAL BALLOTS — COMPENSATION OF BOROUGH 

AUDITORS. 

A Borough Auditor cannot reooyerftxm tbe County jMrdMrncompenaatian 
for hii nrriott in oonnection with the printing and disMbnting of theolBcial ballots 
naed at the general borough election. 

The coftt of printing and distribotlon whixdi by the 18th section of the Act 
UNh Jane, 1801, (Baker BaUot law) the ooonly is to pay merely applies to the bills 
for printing the baUots, and the expense of getting them into the hands of the elec- 
tion ofDcers. It does not include oompensatkm to the Auditors for the time em- 
ployed in attending to these duties. 

Case Stated. Common Pleas, Lackawanna County, April 
term, 1893. No. 515. 

Plaintiff, an Auditor of Dickson Borough, claimed com- 
pensation from the County of Lackawanna, in connection with 
the preparation and distributing of the official ballots used at 
the general election held on the third Tuesday of February, 
1893, as follows: 

(A.) Holding meetings for receiving certificates of nomi- 
nation and nomination papers, hearing objections thereto, and 
withdrawals,, filling out certificates for watchers, one day. 

(B.) Arranging ballot, correcting proof, going to and 
from the printing offlce, one day. 

(C.) Distributing ballots to the proper officers of the 
several districts of said borough, one day. 
. Rate charged $2.00 per day. 

/oAn R. Jones for plaintiff. 

Hon. H. A. Kriapp, County Solicitor, for defendant. 

Archbald, p. J., April 3, 1893. The plaintiff, as auditor 
of Dickson City Borough, claims to recover from the County 
of Lackawanna compensation at so much/^r diem for his ser- 
vices in connection with the printing and distribution of the 
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ofEcial ballots used at the borough election, held on the third 
Tuesday of February last. 

This claim is made under the first and thirteenth sections 
of the Baker Ballot Law. (Act 19 June, 1891, P. L. 349,) where- 
in it is provided (section i,} that "the printing of the ballots 
* * * * and the delivery of the same to the election of- 
ficers * * * and all other expenses incurred under the 
provisions of this act shall be a county charge unless therein 
otherwise provided;'* and again (section.13,) that ''the ballots 
to be used for the election of ofHcers in townships and boroughs 
shall be printed and distributed by 'the auditors who shall 
certify the cost of such printing and distribution to the county 
commissioners for payment as part of a (the) county election 
expenses.'* It is contended that the co^t of printing and dis- 
tributing the ballot which is thus spoken of, includes compen- 
sation to the officers on whom this labor is imposed for the 
time necessarily spent by them in the performance of these 
duties. This, however, is not the natural construction of the 
terms used, and there is nothing which would justify the exten- 
sion of them by implication. . There is no ambiguity as to 
what is meant by the cost of printing and distribution. It 
manifestly includes the bills for printing the ballots, the ex- 
pense of getting them into the hands of the proper election 
officers, such as cartage, expressage^ etc., and any necessary 
traveling expenses by rail, carriage or otherwise, incurred by 
the auditors in connection therewith. But these words can- 
not be stretched so as to cover anything like a per diem com- 
pensation to auditors themselves for the time employed in at- 
tending to these duties. To so hold would be to wander far be- 
yond the plain meaning of the terms empk>yed. The time of 
public officers, so far as required to perform the duties enjoin- 
ed upon them by law, belongs to the public whom they have 
undertaken to represent. This excludes the idea of compen- 
sation for their services, except as it is expressly provided for : 
we must see it clearly written in the law, or conclude that it 
was not intended to be given : it is not to be introduced in any 
case by a strained construction of what there appears. This 
effectually disposes of the question involved in the present con- 
troversy. The words cost of distribution are 4inambigUQUB« 
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covering what I have referred to above : they cannot, except by 
a strained and unnatural construction, be made to include the 
compensation which the plaintiff claims in this case. It may be 
that he is entitled to pay the same as for other services rendered 
to the borough in his capacity as auditor, but of this I h^ve noth- 
ing to say. . If he is, it comes out of the borough treasury and 
not out of that of the county, and that is all that concerns us 
here. 

In accordance with the stipulation of the case stated, 
judgmeut is entered for the defendant with costs. 



Green vs. Plattenburg et al. 

In the Court of Common Pleas of Lackawanna County, No. 102S, 

September Term, t8g2.) 

OPENING JUDGMENT — DEFENSE— STATUTE OF UMITATIONi?— 

BURDEN. OF PROOF. 

Where judgment is entered by default it will be opened upon defendant show 
ing a prima fousia dgfenie upcm the merita. 

Hie prasumption is that a judgment over twenty years old has been paid, and 
the burden is on the plaintiff to show that it'bas not been paid. 

Rule to open judgment. 

On April, 22, 1891, judgment was obtained against the 
defendants in the Mayor's Court of the City of Scranton, noth- 
ing further being done, until S ptember 13, 1892, when a sctre 
facias was issued to revive the judgment. Subsequently on 
two returns of ntkiJ, judgment was entered by default for want 
of an appearance. Thereupon application was made byC. W. 
Moredock one of the defendants to open the judgment, alleg- . 
ing that he had no knowledge that there was such a judgment 
against him, that he was not served with notice of revival^ that 
he does not believe that he owes anything to the plaintiff, that 
the scire facias was issued on a judgment that was rtiofe than 
twenty-onc years old. 

This is an appeal to the discretion of the court and the 
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defendant should be compelled to show that he has actually 
paid the judgment. The presumption of payment is not 
sufficient. 

A, A. Chase for plaintiff. 

W. S. Huslander an<J A. A, Vosburg for defendants. 

Archbald, p. J., February 23, 1893. This is a judgment 
tahen by default for want of an appearance on two nihils. The 
defendants show that they had no actual knowledge of the 
suit, and they have therefore no laches to excuse, and are 
entitled to make defense to the revival and enforcement of the 
original judgment if they have any. As this is a judgment by 
default they have only to show a prima facie defense on the 
merits, and this they have done by calling attention to the fact 
that the judgment was over twenty years old when the scire 
facias to revive it was issued. Presumptively the judgment 
by reason of this lapse of time has been paid, and on a trial of 
the case in court the plaintiff would be compelled to over come 
this presumption before he would be entitled to recover. The 
burden on the face of things would be upon him. In view of 
this we think that the defendants are not called upon to go 
further and prove that the judgment has been paid in fact. 
They have a prima facie defense in the very presumption of 
payment and it would be a somewhat curious practice to com- 
pel them to do more to get the judgment opened, than they 
would have to do to defeat a recovery if they had had notice 
of the suit and appeared and made defense to it. The mere 
fact that the plaintiff has chanced to get judgment can not 
so completely alter the relations of the parties to the subject of 
the suit and to the rules of evidence required to sustain it. 

The rule is made absolute, and the judgment opened. 
Let the scire facias stand as a declaration, and the defendants 
plead payment thereto. 
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In Re : Bridge over "Rush Cheek" in the Township of 

Scott. 

(/« the C^urt of QiiarUr Sessions of Lackawanna County y No. 
162, December Sessions, iSpi.) 

bridges — material— recommendation of grand jury — 
authority of county commissioners. 

1. The report of a gnmd jury jander the act of April 10th, 1870, reoommend- 
log the cooetructioii of abridge at the expenee of the county will not be set aside, 
witlioat adequate cause. 

3. A direction in such a report that a bridge shall be constnicted of iron is 
without authority and void, and the county oommisBionera may disregard it^ 

The facts sufficiently appear in the opinion. 
H. A. Knapp for County Commissioners. 
C B, Gardner for bridge. 

P. P. Smith, J. On the 17th November, 1892, the peti- 
tion of certain citizens of the Township of Scott for a new 
county bridge over "Rush Creek" in that township, was filed 
in this. court and referred to the grand jury then in session, in 
accordance with the requirements of the* Act of April 13th, 
1870, P. L. 1 199. That body after hearing, recommended, 
tnter alia, that a bridge be built by the county "in Scott Town- 
ship across Rush Creek near the old mill site of the Philander 
Vail saw mill, to be built of iron. Said township to build abut- 
ments, piers and fillings, amount appropriated $250.00, or so 
much thereof as may be necessary." and so reported to the 
court, which was approved November 19, 1892, and ordered 
to be entered upon the records. 

Subsequently the commissioners of Lackawanna County 
presented their petition setting forth ij^ g^bstance that they are 
of opinion that a stone arch bridge \s^q t^ \^ far superior to an 
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iron one at the place designated and that the appropriation is 
too small to build the proposed bridge of iron ; they further 
state that if the amount appropriated could be expended to- 
ward the construction of a stone arch bridge, the supervisors 
of Scott Township would complete the same without further 
expense to the county, and therefore the commissioners ask 
that the order of November 19th, 1892, approving the report 
of the grand inquest be revoked so far as this proposed bridge 
is concerned and the matter referred to another grand inquest. 

While this court has power to revoke its approval of the . 
report for sufficient reasons shown, ^County vs. Township, 2 
Kulp' 199*) I <lo ^ot think sufficient ground for doing so has 
been set up by the commissioners in their petition. The pro- 
per inquest have acted on all the petitions for county bridges 
presented, nine in number, approved of seven and made ap- 
propriations for them, and refused to approve of two on the 
ground that they were not necessary. All this was done in 
one general report, and while it may contain something not 
necessary or warranted by law, it does, apparently, contain 
everything made necessary by the act of assembly to give it 
validity, and having been duly approved and entered of record, 
its binding efficacy cannot be ignored without adequate cause. 

The county commissioners desire the qpinion of the court 
as to whether that part of the report of the grand inquest 
which directs the proposed bridge to be built of iron, is bind- 
ing on the commissioners and deprives them of the right to 
determine how and of what material the bridge shall be con- 
structed. The commissioners are the representatives of the 
county invested with full power to transact all the business 
of the county and they are held responsible for any dereliction 
of duty or improper disbursement of the public moneys. In 
the discharge of their official duties they are entitled to the 
assistance of the courts in all judicial matters ; and' while the 
question asked might be raised in a more formal way, there 
is no serious objection to considering it in this proceeding. 

The local act of 16 April, 1870, provides that the grand 
inquest of the county shall take up and consider petitions for 
county bridges, each of which must state the location, width 
of the stream, and probable cost of a suitable bridge, and, after 
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hearing, shaJl determine and report which of>the bridges pray- 
ed for is most needed, and proper for the county to build, 
giving the order in which they shall believe it right and proper 
lor the county to build them, together with the amount pro- 
per to be expended on each ; they, may also determine that 
the abutments, piers and filling of the abutments shall be built 
by the townships when they deem this to be right and proper. 

The foregoing is a brief enumeration of the powers and 
duties of the grand juries under this law, relative to county 
bridges. All other proceedings for the construction of those, 
bridges are to be governed by the general laws of the state. 
The general laws providing for county bridges require the find- 
ing of the grand jury as to the necessity of the bridge and 
that it would be too expensive for the township. In neither 
the local or general law is grand juries given any authority to 
designate the kind of bridge to be built or the material of 
which it shall be composed. While the local law requires the 
petition to state "the probable expense of building a suitable 
bridge;"' this is evidently intended to enable the grand inquest 
to fix the proper amount to be expended In its construction. 
The act makes mention of it in connection with the petition, 
not the report, the latter need not even refer to a ''suitable 
bridge,** much less prescribe what the bridge shall be, or of 
what it shall be constructed. 

Under the general road and bridge law of 1836, county 
cpmmissioners are the only representatives of public authority 
and interest, having no superiors in determining the estimate 
of the cost, and the plans and specifications of county bridges; 
Hagen vs. City of Philadelphia 48, Pa. 530, the duties con- 
cerning them are laid upon the commissioners, so that in mak- 
ing contracts and in all proceedings relative to the same, the 
commissioners alone are the representatives of the county. 
Broomairs Api}eal, 75, Pa. 175. After the propriety of erecting 
a new county bridge has been duly and affirmatively parsed 
upon, the whole authority over its construction rests with the 
county commissioners^ they are limited only by thp amount of 
the estimate required by the general law, in other parts of the 
state, and in this county by the amotm^ fixtd by the grand in- 
quest under the local act of 1870. ^«^ . ^be rigor of the act 
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of 1836, (under which no expenditure beyond the amount 
of the estimate procured could be made. Lehigh County vs. 
Kleackner, 5 W. & S. 181,) has been relaxed by the act of 11 
April, 1848, to the extent of allowing a recovery ^or the cost 
of deviations or alterations in the original plan contracted for, 
when these are directed to be made by the county com- 
missioners. 

In consonance with these views I conclude that the part 
of the report of the grand inquest which requires the proposed 
bridge to be built of iron, is a direction which the inquest had 
no authority to make and is void ; but as the remainder of the 
report relative to this bridge is not conditioned or made to de- 
pend upon that clause, its validity is not atffected by such direc- 
tion, and the county commissioners may in their discretion 
wholly disregard it in constructing the bridge in question. 

Now April 1st, 1893, the prayer of the petitioners is re- 
fused. 



J. B. Lbsh vs. The Newton aKd ScRANXOif Tornpike 
Company. 

(/n tJIft Court 0f Cammtm PUas of Lackawanna County^ Nc. gdj^ 
April Term, iSgo.) 

JUSTICES OF THE PEACE— APPEALS NUNC PRO TUNC 

1. Adri»jo(liiiwj«u«,aiid|ifterthe<M8nilMitl|M|mfctheoM»^^^ 
.trfri, OQBilitiilH n* iMhM M wm praslnds a plaintiff fiP^ 
fliilt f or a pvMJty alrkkn off bMBOM not ipeolaU J alkriTBd. 

& 11m Mt<tfAIarfll7ll^l8nl,lllIlttiBg1te time iiittiiBir^ 
<tf an a|i|i0«l moit be oiitidiied doei DO* apply to aoticaM f <r 

gwry: le not tiik ect mwuiieU lut topal in m fer m it altwipli to wgnkte 
aDite|arpeiialtlai,beoMmUoQntrii»man tkan ooe siibJeotfaBditBttlifrrBtetto 
tihiinMM-j oonvMlons onlyf 

S. An appeal wlU be aUoiwei imum pro Imie, in pwmianoe of Axtiofe V., 
8e9tloB 14, of the 4.iuMUtiitfaa, when it beeomei Miiy to pravwt palpable 



/. ly. Carpenttr for plaintiff. 

£. Merrifiild and /i^Ajk F^ Scragg for defendant. 

The facts appear in the opinion. 

P. P. Smith, J. The transcript of the justice before 
whom this case originated sets forth that the action was. 
brought for the recovery of twenty-six penalties of ten dollars, 
each, under an act of assembly approved April 4th, 1807, en-, 
titled ''an act imposing certain penalties • * * upon gate . 
keepers for demanding or receiving in advance greater tolls- 
than in proportion to the distance travelled.*' 

The suit was brought Jan. 4th, 1890, and judgment for 
the full amount of plaintiff*# claim was rendered against the 
defendant turnpike company on* the fourteenth of the same 
month. On February ist, iSgo, the secretary of the defen- 
dant company made the usual affidavit ''that the appeal was^ 
not taken for delay, but because if not reversed the defendants 
would be required to pay more money than is justly due, &c,'V 
and paid all the costs and took an appeal on behalf of defend- 
ant to this court. The transcript was filed to the above num- 
ber and term on April 7th, 1890. 

On' April 8th, 1893, while the case was on the trial list at 
the instance of the defendant, the rule to strike off the appeal, 
on the ground that it had not been specially allowed on cause 
shown, as required by Article V., Section 14, of the Constitu- 
tion, and the act of April 17th, 1876, was taken. The rule to 
have the appeal allowed nunc pro tunc fo^owed. 
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A delay of three years before asking to have the appeal 
stricken ofif, and after the defendant has put the case on the 
trial list, aiid prepared for trial is clearly such laches on the 
part of the plaintiff as should preclude him from turning the 
defendant out of court and preventing a trial of the case by a 
jury, unless the law commands that it be done, 13 S& R. 129; 
71 Pa. St., 420. 

The purpose of the constitutional provision, under which 
the plaintiff seeks to defeat the defendants right of appeal, was 
to extend and secure that right, and protect parties from op- 
pressive or unjust judgments of alderman and justices of the 
peace. Const. Deb. Vol. 4, pltge 316; while the clause requir- 
ing that such appeals shall be allowed by a court or judge up- 
on cause shown was inserted with a view of preventing the 
abuse of the. privilege in cases without merit, Vol. 7, Const. 
Debates 515-517. The object of this section of the constitu- 
tion being ascertained, it becomes the duty of the courts to 
advance and apply the remedy thus provided, in a kindred 
spirit. There is no period fixed by the constitution within 
which those appeals must be allowed or taken ; that is pre- 
scribed by statutes. The law allows penalties to be sued for 
in an action of debt, of which aldermen aiid justices of the 
peace have jurisdiction ; and the acts of Kfarch 2Sth, 1$ 10, and 
March 20th, 1845, ^^^^^ the time for taking an appeal in those 
actions to twenty days from the rendition of judgment, while 
the act of April 17th, 1876. provides that appeals in cases of 
summary convictions shall be within five days ''after convic- 
tion.'* . The contention that this part of the act of 1876 applies 
to suits for penalties cannot be sustained ; it would require ah 
unusual and strained construction, of the act, not warranted 
by itsr phraseology, or any reasonable implication flowing from' 
the whole section. The act consists of one section, and treats 
of two distinct subjects ; one of a criminal nature, appealable 
to the court of quarter sessions, the odier of a civil nature, and 
appealable to the court of common pleas, while the proviso 
evidently deals with matters in which it was intended to treat 
the subjects in common. When not expressly done the law 
requires a plain inconsistency to justify the repeal of statutes 
by implication, they must, if possible,' be so construed and 
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hannonized as to give effect to alL The observance of this 
rule leads to the' conclusion that the limitation of five days 
within which to a4>peal, found iii the act of 17 April, 1876, ap- 
plies to suminaiy convictions only, a|id does not affect the 
prior statutes 921owing twenty days within which to appeal, 
in actions for penalties. The allowance of an appeal in 
all cases of su'miaary conviction, introduced by the constitution 
of 1874, created the necessity for a general law to regulate the 
time and manner of exercising that privilege, and it was supr 
plied by tht act of 1876. This construction of the act of 1876, 
leaves it Uhnecessary to pass upon its constitutionality so far 
as it relatts to actions for penalties. But it is certainly doubt- 
ful whether this statute, which is entitled "an act relating to 
^peals In cases of summaiy cenvicti<ms,'* could be sustained 
further than it relates to summary convictions, because of its 
contaiiiing more than one subject; and of the insufficiency ^of 
the title; iii contraventioh of Article |II, Section 3, of the con- 
stitution which forbids the passage of any billcontaininglAore 
than one subject, and that the subject must be clearly express* 
ed in the title. 

The law fixes no time for the allowance of an appeal in 
actions for penalties, but in analogy to the statute iixing 
twenty days within which an appeal may be taken from the 
judgment of aldermen and justices of the. peace, and in har- 
mony therewith, the allowance may be applied for, as a matter 
of right, any time within that pepod,, after that, its allowance 
becomes a matter of grace, when adequate cause for the delay 
must be shown to obtain it, in addition to showing cause for 
4t on the merits, as in cases where the allowance is asked for 
in time, thus conforming the practice in this respect to that 
regulating the granting of appeals nunc pro tunc. 

While, the defendant has heretofore failed to obtain the 
allowance of the appeal as required by the constitution, every 
other legal requisite was complied with. The costs were paid 
by the defendants agent, an affidavit that the appeal was not 
for delay, &c., was made and filed with the justice and attach- 
ed to the transcript, and bail absolute in the sum of |6oo.oo 
was given conditioned for the payment of the debt, interest 
and costs, and was accepted by the justice. So far then as the 
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appeal itself is concerned, it was properly made within the time 
fixed by law, and filed in this court at the next term thereafter^ 
ajnd the failure to have it formally allowed by the court or a 
judge was probably because of that requiren^nt being special 
to this, class of cases, and was overlooked, or unknown to the 
justice or the defendant's agent who* took the appeal. The 
court is now asked to allow the appeal as of the time it was 
taken.. In support of this application the defendant, 
• through one of its directors, sets up the facts relative to the 
proceedings, heretofore stated in this opinion, and, additionally, 
that the defendant company was chartered by private act of 
assembly approved April 8th, 1867, P. L. 873, and by that act 
was^made specially subject to "an act regulating turnpike and 
plank road companies approved, Jan. 26, 1849, which expressly- 
and fully prescribes penalties different from those in the act 6f 
1807, for taking illegal tolls and directs that the proceedings 
for the recovery of those penalties shall be against the toll- 
gatherers who receive illegal . tolls, and shall be paid to the 
supervisors of the particular township in which the forfeiture 
occured, to be by them expended in repairing the township 
roads : and that, therefore, the plaintiff haul ho right to sue for 
or recover penalties for taking illegal tolls even from the toll- 
gatherer, whom it is alleged received them in the present case.^ 
It is also asserted that the defendant is not liable for the pen- 
alties set out in the transcript as the plaintiffs cause of action 
under the act of 1807, for the reason that this act also subjects' 
the gate-keepers, not the turnpike companies, to the penalties- 
imposed by it. An examination of these acts of assembly 
seems to justify the contention of the defendant, it is at least 
Certain that there has been adequate cause shown to warrant 
the allowance of the appeal as asked for, and that the applica^ 
tion to strike it off must be refused. 

Now May 29th, 1893, justice requiring it, the appeal by 
the defendant in this case is allowed, now, as of February i, 
1890, and the rule by the plaintiff to strike of the appeal is dis- 
charged, and the proceedings allowed to stand. 
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Lewis Lang, Trading as Lang, BernHeimer & Co^ vs. 

W. T. Jenkins and R, M. Carey, Late Trading 

AS W. T. Jenkins & Co. 

(/« the C&urt of Common Pleas of Lackawanna Count f^ No 21 g^ 

April Ttrm^ 1890^ 

AFFIDAVIT OF DEFENSE — PARTNERSHIP. 



AnallldaTitoirdateindenjliigp«rtnflg(«l4p,wfafln partnn^pii alle«Bd \ff 
theplaimflff, b raffldaiit 

Rule for judgment for want of a sufficient affidavit of de- 
fense. 

STATEMENT OF CASE. 

Suit on this claim was brought before an "^alderman, judg- 
ment obtained for the plaintifiF, and &n appeal was filed in thjC 
Court of Common Pleas, by the defendant February 4th, 1890. 
On May 21st, 1 891, plaintiff filed statement, and W. T.Jenkins 
was duly notified of the filing of said statement, March i^th, 
1892. 

The statement is as follows: 

. STATEMENT OF THE PLAINTIFF'S DEMAND. 

The above action is brought to recover the amount of a 
certain book-account for the sum of $134.81 with interest there- 
on from June ist, 1886, for goods, wares and merchandise, sold 
and .delivered by the plaintiff to the defendants at their special 
instance and request/ and at the several times set forth in the 
said books of original entry a true copy of which said book- 
entries is hereto attached. 

And the said plaintiff's state and aver that there is justly 
due and payable to them on said account the sum of one hun- 
dred, thirty-four dollars and eighty-one cents, with interest, 
-etc., and that no part thereof has bfeen paid. 
(Signed,) EdwarD MiLES, 

Attorney for Plaintiff. 

The following is a true copy of the. original book-entries 
on which the above action is founded : 

W. T. Jenkins & Co., to Lang, Bernheimer & Co.. Dr. 
1886. 

Feb. 1st. . To 2 bbls. Eagle Whiskey 
40194 40.101 4040 
420215 40.101 4040 
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8o.to gals., 1.85 $149^-^ 
To I bbl. Monogram Whiskey 

77096 36.1-2 193. 37.59-100 gals., 2.25 84.58. 

Drayage, - - 75- 



$234.81. 



CREDIT. 
Dec. 14. By cash [note paid] - - - f 100.00. 



Balance - - . $134.81. 

April 2d, 1892, defendant filed affidavit of defense, and 
October 27th, 1892, the court permitted defendant to file a 
supplemental affidavit of defense which is as follows : 

W. T. Jenkins being duly sworn saith : 

1. I am one of the defendants in the above stated case. 
I have a just, full, true and legal defense to the whole of the 
plaintiffs' claim in the above stated case the nature and character 
of which is as follows, to wit : 

2. I was never at any/ time in partnership, with R. M. 

Carey. 

3. I purchased the good mentioned in the plaintiffs state- 
ment, and received the same. I paid for part of them on 
account, and about two yeats ago I owed the plaintiffs' about 
one hundred and thirty-four dollars balance for the same a^? 
stateH in the plaintiffs' claim. About that time one of the 
plaintiffs' I think it was Mr. Bernheimer called on me and I 
paid him the sum of fifty dollars in full settlement discharge 
and compromise of the said claim, he distinctly stating and 
agreeing at the^time he took the said sum of fifty dollars that 
the same was in full settlement of all claims o^ the plaintiff 
against me. I know that he was one of the plaintiffs firm and 
I am informed and believe that it was Mr. Bernheimer and 
expect to be able to prove the same oi> the trial of this case. 
I do not owe the plaintiffs' any sum whatever. 

All of which I expect to be able to prove on the trial of 
this case. 

(Signed,) Wm. T. Jenkins. 
Sworn and subscribed before ) 
me this 27th, October, 1892. \ 

(Signed,) H. A Knapp, Notary Public. 
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To the sufficiency of this afficlavitof defense, the plaintiff 
filed exceptions all of whkh were sustained except the follow- 
ing: 

Third. The allegation of W. T. Jenkins in the above 
affidavit that ''I was never at any time in partnership wi1;h R. 
M. Carey** is Insufficient 

Edward Miles and Charles W. Dawson, pro rule, cited 
Rockafellow vs. The'Bank« 1B55, 12 Leg, Int., 278. "In an 
action against several persons as partners, only one of whom is 
served, an affidavit of defense by the, latter, containing merely 
a denlid of partnership, is not sufficient'* also, i Parson on 
Contracts, 158; Gill vs. Ktihn, 6 S. & R. 333. 

WiUard, Warren & Knapp^ contra. 

GUNSTER, J., Nov. 10, 1892. This is an action brought 
against two defendants as partners. Before the plaintiff can 
recover he must show that they were partners in, fact or that 
so far ais he is concerned they are to be held liable as partners 
as matter of law. W. T. Jenkins by his affidavit denies that 
he was ever a partner of the other defendant and this we think 
is sufficient to prevent judgement. 

A misjoinder, or the joinder of more persons in an actfon 
than those with whom the contract was actually made, . is as 
objectionable as a nonjoinder; the rule being that no more 
than the parties really interested in the contract at the fime it 
was entered into, should join, 2 T. & *H., 615. The rule is 
aischarged* 



Road in Chancef^rd Township. 

(/« the Court of Quarter Sessions of Luzerne County.) 

ROAD LAW — FAILURE TO ASSESS DAMAGES — RF-COMMITTAL.. 

Where the Tiewen in a road oaae ocnnpYifed with all the reqnirementa of the 
act ezDeptfaog that their report flailed to show that they aa oo BB o d damages or obtained 
re k a ooB the prooeedingB will not be set aside, but the report will be reoomniitted to 
the viewers. 

Motion to set aside report. 

WiCKES, P. J.— The loth Section of the Act relating to 
Roads and Bridges in the County of York approved 17 Feb., 
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i860, P. L. 6[, declares ''that no report of viewers, r&vieweis 
or re-reviewers shall be set aside for any informality in the pro- 
ceedings, if it shall appear by the report, or by the proof made 
to the court that notice of the time and place of meeting was 
given agreeably to the provisions of this act, that, the viewers, 
reviewers or re-reviewers were duly sworn or affirmed before 
they proceeded to act and afterwards viewed the site of the 
road or bridge; but any informality may be amended or 
omisson supplied by the court, or the report may be recommit- 
ted to the viewers, reviewers or re-reviewers for amendment." 
The viewers in the case before us have complied with all the 
requirements of the act, as to notice, affirmation and view, but 
their report is excepted to upon the ground of their failure to 
tx>mply with the 3rd section of the act above cited, which re- 
quires them to assess damages to the land owner through 
whose land the road may pass, or obtain releases from them. 

Two of the landowners affected by this proceeding, are 
omitted entirely from that part of the report relating to dam- 
ages, although it is obvious that the road as located occupied 
a portion of the land of each. ' It is clearly a matter, under the 
decisipn of the Supreme Court in road in Heideberg Township, 
2 York Legal Record, 62, for which the report may be recom- 
mitted for amendment, and we only held the matter over, to 
consider whether it was our duty so to recommit, in the ab- 
sence of any request to do so on the part of the counsel who 
appeared for the report. 

We think it is not only the right, but the duty of the 
court to recommit. 

The report is recommitted to the viewers with directions 
to comply with the provisions of the 3rd section of the act of 
17 February, 1S60, as to all die persons through whose lands 
the road as laid out passes, and to report their proceedings to 
the court. 

(Tork Lsgal Reooid.] 
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Amanda M. Wheeler vs. Nathan A. Wheeler. 

{In the Court pf Common PUas of Lackawanna County y No, 463^ 
April Term, iSg2.) 

DIVORCE— ACT OF JUNE I, 189I— INFAMOUS CRIME. 

AdiTQtw wfflnoktecraatodiiiMlvllMAekor J11M 1, IWl, (P. L. 14S,) iq^ 
lilMllanfe'k riniiilj fwovliic that tbe iwqwndant hM be^ 
intaBt to eonmilfc npe ami «atanoed to aa fanivlmiBMnft for two jnn md dz 

AiMiiiltwtthlmfcMttocoBiiMitrapaiiaotMiingMiioot orima 
It b not tiM luitanor tiM iNiiiiihinMii bat of llM oOmm wUiA 



Ckarlis L. HawUjy solicitor for libellant. 

Rule for divorce. 

The facts appear in the opinion. 

GUNSTER, J. — ^The libellant in this case asks for a divorce 
on the grounds that her husband the respondent, was, on the 
24th day of October, 1890, convicted in the Court of Quarter 
Sessions of this county of an assault with intent to commit a 
r^>e and was sentenced by said court to imprisonment in the 
penitentiary for thie Eastern District of Pennsylvania at PhiUu 
delphia for the term of two years and six months. The only 
statute cited or relied upon by counsel for the libellant, as 
authority for granting a divorce in such a case is the Act of 
June I, 1891, P. L. 142, and is as follows: ''When either of 
the parties heretofore has been or hereafter shall be convicted 
of forgery or any infamous crime, either within or without this 
state, and sentenced to imprisonment for any term exceeding 
two years : Provided, that such application for a divorce be 
made by the husband or wife oi the party so convicted and 
sentenced: and provided further, in caseswhere the conviction 
was had outside this state, that the crime for which it was had, 
be one which by the laws of this state iQay be punished by im- 
prisonment for two years or more." 
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This act is amendatory of the second sub-division of the 
first section of the Act of 1854, P. L. 644, which made the con- 
viction of a felony and sentence to the county jail or peniten- 
tiary for a term- exceeding two yeilirs a cause for divorce and 
substitutes the words "forgery or any infamous crime" for the 
the word *'felbny" contained in the latter act. 

The charges in the libel concerning the conviction and 
sentence of the respondent are fully established by the records 
of the Court of Quarter Sessions which. are in evidence before 
us. The question to be determined is whether an assault with 
intent to commit rape is an infamous crime Within the mean- 
ing of the act of 1^91. 

Greenleaf in \)xs work on Evidence, Vol I, § 373, says : "It 
is a point of no small difficulty to determine precisly the crime, 
which renders the perpetrator thus infamous. The rule is justly 
stated to require that *^t\ic publicism juduism must be upon an 
offense, implying such a dereliction of moral principle, as 
carries with it a conclusion of a total disregard to the obliga- 
tion of an oath." But the difficulty lies in the specification 
of. those offences. The usual and more general enumeration 
is, treason, felony^ and the crimen foist. In regard to the two 
former, as all treasons, and almost all felonies, were punf^able 
with death, it was very natural that crimes deemed of so grave 
a character as to render the offender unworthy to live, should 
•be considered as rendering him unworthy of belief in a 
court of justice. But the extent and meaning of the term, 
crimen falsi^ in our law, is nowhere laid down with precision." 
It must be bom in mind that the author is discussing the com- 
petency of witnesses and that, under the rules of evidence, the 
infamy which disqualified a convict to be a witness depended 
upon the character of his crime, and not upon the nature of his 
punishment. It is contended, however, that the term 'Hn« 
famous crime" is broad and comprehensive^ and that it includes 
other crimes than those which make a convict incompetent to 
testify. There are cases which tend strongly to support this 
view. Notable among them is that of £x-Parte 'Wilson, 1 14 
U. S. R. 417. In that case it was decided that under the fifth 
amendment to the Constitution of the United States the 
words "no person shall be held to answer for a capital, or 



LAVKAWANN4 JURIST. TO 

Othenrise imfamous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land or 
naval forces; or in the militia, when in actual service, in time 
of war or actual danger," included a crime punishable by im- 
prisonment for a term of years at hard labor and that such a 
crime was -^'infamous crime'* within the meaning of said amend- 
ment. This case was followed by Mackln vs. United States, 1 19 
U. S. Report, 34S, in which it was decided that a crime punish- 
able by imprisonment in a state prison or penitentiary, with 
or without hard labor,, was an infamous crime, within the pro- 
visions of the fifth amendment. In giving the reasons for the 
judgment Mr. Justice Gray says that the fifth amendment had 
in view the rule of the common law, goveriiing the mode of 
prosecuting those accused of crime, by which an information 
by the attorney general, without the. intervention of a grand 
jury, was not allowed for a capital crime, nor for any felony i 
rather than the rule of evidence, by which tliose convicted of 
crimes of a certain character were disqualified to testify as wit* 
nessesy and that of the two kinds of infamy known to the law 
of Ei^land before the declaration of independence, the amend- 
ment looked to the one founded on the opinions of the people 
respecting the mode of punishment, rather than that founded 
on the construction of law respecting the future credibility of 
the delinquent, and that no person could be held to answer, 
without a presentment or indictment by a grand jury, for any 
crime for which an infamous punishment might be lawfully im- 
posed by the court. 

In Pennsylvania, however, the words ^'infamous crime" are 
properly a legal phrase, and are therefore to be taken in their 
legal sense, unless it appear from' the context that such was 
not the intention. And it has been uniformly held that the 
conviction of a person of an tnfamaus crime rendered him tn- 
competent to be a witness thereafter, and that it was not the 
nature of the punishment, but of the offense, which determines 
its infamous character. Cominonwealth vs. ^Shaver, 3 W. S. 
338; Schuylkill Co. vs Copley, 67 Pa., 386; Richcts Execu- 
tors vs. Farig's Administrators, 33 Pa., 464 ; Cominonwealth 
for use of Lawson vs. Ohio & Pa. 10 R. Co., 1 Grant, 329 : 
Davis vs. Carey, 141 Pa., 314. It mu^t be remembered that 



( 
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the reason and purpose for the use of the words in the consti- 
tution of the United States are entirely wanting, when the 
same words are used in our constitution and statutes and our 
courts hare always clung to the common law list of infamous 
crimes. This I think \s made clear by the Shaver case and 
the case of Schuylkill Co. vs. Copley, sufra. In the latter 
case Agnew, J., sa3rs, "It is now; settled that it is not the nature 
of the punishment but of the offense, which determines its in- 
famous character. Infamous crimes are treason, felony,' and 
every species of the crimen falsi^ such as forgery, perjury, 
subornation of perjury, and offenses offending the public ad- 
ministration of justice ; such as bribing a witness to absent him- 
self, and not to give evidence, and conspiracies to obstruct the 
administration of justice, or falsely to accuse one of an indict- 
able crime. This is clearly the limitation of the infamous 
crimes as understood iii this state." 

We are of opinion that the offence of which the respon- 
dent was convicted and for which he was sentenced' is not an 
infamous crimcr within the meaning of the act of 1891, and the 
rule, is discharged, the decree of divorce is refused and the case 
is dismissed at the cost of the libellant. 
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Commonwealth ex. rel. James H. Torry vs. C E. Chit- 
tenden, President ^/, /i/. The Select Council 
OF THE City of Scranton. 

{/m the Court of Common PUas of Lackawanna County, No. 201^ 

• June Term^ iSgj.) 

SUFFICIElJfeY OF RETURN TO ALTERNATIVE MANDAMUS — 

ELECTION OF CITY SOLICITOR IN CITY OF THE THIRD 

CLASS^BOND of CITY SOLICITOR. 



1. IntlMiM»ntoaa«ttBnMtiv«iiiUkdamiu,tilMhi|^^ 
kreqiilvBd; it mnt Mi forth, direetky, ^liBdllcidly, and pooltively, tli» nMUen of 
CMSte on whicb Ite deniAl of the ralAlxn right if bu^ ^^ 
iDg nothing to InfenHoe. ' G«iMral conrfnukwii, adTanfidd argtame^tatively in the 
Vbrm of denielA, eiiB iianAoiflat. 

Sl T1ie"j|olntooayi0Qtion"inwhiche8rteliv offioen aroto be choeen^^ 
8deet~an<lbaainumanmcik,incilJflsof the thinlelAii, under the Act of 88 May, 
t8», oondrtitrf ainajorfly of att the meniben elected to both Com 
'teenditothB nnmbv of either Ooondl in atteodanoe; and an election of a CUty 
SoUoitor by the votes of eooh a majority la vaUd, ilioqgli on^ k minority of one 
OMUK&be prasnt. 

8. me law doei not prcnrids for giving to the Coimcile offldal notk» of the 
vmdt of raoh an elecOco, before approval of the olBdal bond of the pemn elected; 
, nor doei it leqnirB the approval of SQoh bond by any other authority than the 
OonncilB. 

,^4. . A cflirtjrdinaBoe ii in llie naten bf apr^vate fltatote, and mnt be pleaded 
JikeaarMHNtfUttr^ftkft,aiMHfeAM»i|M^^ the ooorti will not 

'take Judicial milioe of it, and a mere ieferenoe to it In pleading is imnfficie&t to 
bkjbig it before tiie oourl 

: « IL The Aetof 98 |Uy, 1880, repeals <*aU acti or parts of acts inooi:dM«it 
herewith, or supplied by the provWons hereof.^ Tb^ bond requfaed of the City 
Scdldtor, by thisact, is *'a lawful bond," wllh two or mdre snfflciflnt suretto, to be 
a p p r oVbd by Ooundls, in sodi sum as diey may by <jrdinance direct. A "lawful 
bond" oonsistB of a penalty and a oondUionj Ada city ordinance requiring a judg- 
ment bond is inoonristent with the statute, ittid is supplied by it. The statute fur- ; 
fher providee for ilzing the amount of the bond by ordinance; and until it ii thus 
flt^ tl»e Aotof 28 May; 1874,' flzii« that $10,000, renMins UBsupptled, and the 
bond should be in that amount 

W, If. Jessup and S. B. Price for petition. 

L. A^fft^ff^^ sind J. Alton Davis for respondents. 

Petition for mandamus. .. 

The facts appear in the opinion^ 

P, P. Smith, J.— Upon the petition of James H. Torrey, 
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averring that he has been duly elected by the City Councils of 
Scranton to the office of City Solicitor, and that the Select 
Council has refused to act in the matter of approving his bond 
as provided by law, an alternative mandamus has been issued 
to require performance by the Select Council of its duties in 
the premises. Ten of the twenty-one members of the Council . 
have joined in a return admitting the right of the relator as set 
forth in the petition. Th6 remaining eleven members have 
joined in a return which raises the only issue, and the relator 
having demurred to this return, the only .questions in the case 
are such as arise from the pleadings. 

Xo sustain the relator's right to the mandamus, it must 
appeal^ first, that he was lawfully elected, and, second, that he 
has presented for approval such a bond as the law requires. 

The question of his election will first be considered. 

Scranton is a city of the third class, subject to the act of 
1889, providing for the government of such cities. Article X, 
Section i, of this act provides that "The Councils shall, in joint 
convention, on the second Monday of April, or as soon there- 
after as practicable, elect, by the vote of a majority of the 
members chosen to both branches, one person learned in the 
law, and qualified to practice in the Supreme Court of this 
* Commonwealth, who shall be styled the Cit^ Solicitor." 

The petition tavers that on the second Monday of April, 
1893, the Councils met in joint convention for the purpose of 
electing a City solicitor, all the members chosen to the Com- 
mon Council, twenty-one in number, and all except one, of the 
members chosen to the Select Council^ or twenty in number/ 
being present ; that said convention, after being duly organized, 
was regularly adjourned, without electing a City Solicitor, until 
the 1 8th of April, and that on the latter date the convention 
reassembled and held an election, at which the relator, having 
received the votes of twenty-two councilmen, being ithe votes 
of a majority of all the members chosen to both branches of the 
councils, was elected City Solicitor; whereupon the conven- 
tion adjourned without day. 

If the matters thus averred be true, the relator was elect- 
ed in the manner required by the statute ; for they show, 
specifically, a joint convention, held at the proper time, regul- 
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arly organized, its action adjourned to a day, certain, and on 
that day the election of the relator by the vote, of a majority 
of all the members chosen to both branches of the Councils. 

In stating the matters set up in answerto these averments, 
the respondents are held, under the well established principles 
of pleading, to the highest degree of certainty — "certainty to 
a certain intent in every particular/* The return must be 
neither evasive nor argumentative, nor is it sufficient that it 
should point to a mere general conclusion. In its statement, 
of matters set up against the petition, it must be specific, 
direct, positive and certain. It must omit nothing and lekve 
nothing to inference. 

The return av.ers that "It is not true that there was a joint 
convention of Councils^* April i8th, adding, "Nor was James 
H. Torrey, the petitioner, on that day or any other day elected 
by a joint convention of Councils.*' It admits that the relator 
received twenty-two votes on the. 1 8th of April but it avers 
that "it was not in joint convention,*' adding — "the Select 
Council being at no time present at any meeting or convention 
at which votes were cast for the said James H. Torrey.'* 

All this, however, is not a denial that the Councils met 
and acted as averred in the petition. It merely contends that 
their meeting was not a joint convention, and that their action 
was not an election by a joint convention. It passes over, 
without denial, every particular of the proceedings set forth in 
the petition ; its only denial is that those proceedings resulteH 
in 'the election of the relator. Admitting that the relator re* 
ceived twenty-two votes April i8th — unquestionably a major- 
ity of the member of both Councils — it alleged no fact show- 
ing why this majority was not sufficient to elect. Averring the 
absence of the Select Council, while the number oi votes cast 
shows that one member of that branch, at least, must have 
voted, and that' a majority of both branches may- have done 
so, it fails to show to what extent the members of the Select 
Council were absent. Instead of specific denials and averments 
setting out matters of defense with distinctness, precision and 
certainty, it merely advances conclusions in the form of deni- 
als. The averments of the petition s^^ {orth a lawful election 
of the relator. The return, as to all aset^^^^ points, fails to 
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meet them ; it is uncertaiiiy evasive, and argumentative, and 
as to the election must be adjudged insufficient. 

The question bjf the sufficiency of the lk»nd presented by 
the rekitoi* for approval remains to be determined.' At the out- 
set, it may be proper to say that the averment by the respon- 
dents that they ''have not failed or neglected to act in . the 
master of the bond, but have endeavored to have the matter 
refeired to a committee for iiiveistigation," is accompanied 
with an extract from ihe minutes of the Select Council, show- 
ing that, when the bond was presented, it motion fof its refer- 
ence to the iF'inance Committeie and a report at the next meet- 
ing \Sr3s laid on the table by the voteiS of the respondents, and 
that the council thereupon adjourned. Oh this point, there- 
fore, the return is 'contradictory and inconsistent. 

The return sets forth no objection to the form of the bond, 
or the sufficiency of the sureties. It avers, however, that the 
bond was presented "without any ajpproval from any municipal 
oilScer, either as to sufficiency of form or substance, and with- 
out any official information that the person presenting it has 
been duly electee) to any office^ or was entitled to present a 
bond and have the same approved." No authority has been 
produced which requires any approval of the bond in question, 
except by the Councils, or which provides ^for giving to either 
branch of the Councils ''official information*' of the result of an 
election which the Councils are required to hold. 

The return further avers that a city ordinance, passed 
March 25, 1S81, provides that all official bonds of city officers 
shall be judgment bonds, and that, as the bond offered by the 
.relator was not a judgment bond, the respondents could not 
approve it without violating this ordinance. The mere refer- 
ence to a city ordinance, contained in the return, is not a suf- 
ficient basis for a judicial determination. Such an ordinance 
js in the nature of a jprivate statute, hot to be judicially taken 
notice of, but to be averred like any other niatter of fact, and 
its terms fully set forth, that the court may decide on its ef- 
fect. The return also avers that hy the act of i8i89, the bond 
shall be in such sum as shall be fixed by ordinance, and that 
no ordinance fixfngthe amount has yet been passed. ' On these 
points, it IS sufficient to ^y that the act of 1889 supplies, and 
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to that extent repeals, pre-existing provisions on the subjects, 
enacted by statute or ordinance. It requires only **2l lawful bond 
with two or more sufficient sureties." The essentials of a bond 
are a penalty and a condition. With these, it js a lawful bond. 
A confession of judgment or warrant of attorney, while ancil- 
lary to a bond, is no part of it. A bond without a warrant of 
Attorney is a lawful bond, except where this is expressly requir- 
ed, as on an application for a license to sell liquor. As . to the 
amount, the act of 1874 fixed it at $10,600. This cannot be held 
inconsistent with the act of 1889, until, under the latter act, the 
amount shall become fixed by ordinance at a different sum ; 
hence it is not to be affected by the repealing clause of the 
latter act except so far as it shall be supplied by such an ordin- 
ance. In this view of the matter, the bond tendered by the 
relator must be held in form and amount a lawful bond under 
the act of 1889. 

Though not set out in the return, the contention, on the 
argument, in behalf of the respondents, was that the joint con- 
vention averred in the petition, while containing a majority of 
the Common Council, did not contain a majority of the Select 
Council. Each branch consisted of twenty-one members. It 
was not denied by counsel for the relator that the joint con- 
vention was composed of twelve • members of the Common 
Council and ten members of the Select Council, it was con- 
tended on the part of the respondents that in the absence of a 
majority of the Select Council no valid election could be held, 
therefore that the action of the convention of the i8th of April 
was a nullity. 

Though not necessary to the decision of the case as pre- 
sented by the pleadings, a determination of the question thus 
raised >will be conclusive on the merits ; and in view of the in- 
terest naturally felt by the public on the subject it seems pro- 
per that such a determination should be reached and the case 
thus disposed of, and the public business, so far as affected by 
the action of the City Solicitor, conducted in the manner con- 
templated by law. 

The question, briefly stated, is this : Must a joint conven- 
tion be composed of a majority of each branch of the Councils. 

The statute provides for separate sessions of the Councils, 



86 LACKAWANNA JURIST. 

foj joint sessions, and for joint conventions. It does not define 
either of these. But it does specify the occasion and purpose 
of each, and the manner in which the duties provided for in 
each instance are to be performed. Separate sessions are for 
the purpose of legislation and general business. A joint ses- 
sion is for the transaction of general busfhess, other than the 
passage of ordinances, and is held by virtue of a concurjent ie- 
solution. A joint convention is for the purpose of making 
certain appointments to office, and is provided for by the 
statute. 

The functions, of a corporate body, or of the Councils which 
represent it, depend on its charter. At common law, when its 
representatives consist of a single branch, their functions are 
exercised by a majority ; when they consist of two branches, a 
majority of each branch must concur (St. Mary*s Church, 7 S. 
& R. 507 — opinion page 538 ; City vs. First Presbyterian Church, 
88 Pa. 48; Fisher vs. Gas Co., 1 Pearson 120.) When their 
functions are fixed by statute, the manner of their exercise de- 
pends on the statutory provisions. 

The' act of 1889, by which the action of the City Councils 
in this case is governed, carefully distinguishes between those 
acts of Councils which require the sanction of each branch, and 
those which do not. By Article IV, Section3. ' "No bill shall 
be passed finally, unless a majority of the members elected- to 
each branch be recorded thereon as voting in its favor." By 
Article V, Section 3, paragraph X, the vote of "two-thirds of all 
the membexs elected to each branch of Councils" is required 
for the passage of various ordinances and concurrent resolu- 
tions. By Article VI, Section 7, upon the reconsideration of a 
resolution or ordinance vetoed by the Mayor, "if two-thirds of 
the members elected to each branch shall pass the said ordin- 
ance or resolution, it shall be effective," etc. By Article 'VI, 
Section 1 1, "no joint session shall be valid unless a quorum of 
each branch be present, and, when the yeas and nays 'are de- 
manded by any member, the votes of a majority of each branch 
shall be necessary for the decision of any question." But as to 
the proceedings of a joint convention the language of the 
statute is materially different. The power of a joint conven- 
tion is limited to the appointment of certain officials, either to 
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fill vacancies or for the full term. In defining the mode, in 
which this power is to be exercised, . the language requiring 
"the votes of a majority of each branch" is no longer used. 
By Article V, Section 3, paragraph XLVIII, the Qouncils shall, 
in joint convention, elect, "by the vote of a majority of the 
members chosen to both branchcSy^ a competent City Engineer. 
By Article VII, Section 7, in filling a vacancy in the office of 
Mayor, "the City Councils shall, in joint convention, by the 
vote of a majority of all the members elected^' appoint, etc. 
By Article VIII, Section 3, a vacancy in the office of City 
Treasurer "shall be filled by the vote of a majority of the mem- 
bers elected to ComicilSy in joint convention." By Article IX, 
Section 7, "any vacancy in the office of City Controller shall 
be filled by the vote of a majority of the members elected to 
Councils^ in johit convention." By Article X, Section i, "The 
Councils shall, in joint convention, elect, by the vote of a 
majority of the members chosen to both branches" a City Solici- 
tor. If the Legislature intended that these appointments 
should be made by a quorum of each branch, it would natur- 
ally have expressed that intention in the same language em- 
ployed in the same statute in requiring the sanction of each 
branch to certain acts. By deliberately departing from this 
phraseology, and declaring that appointments shall be made, 
not by two-thirds or by. a quorum or majority of each branch, 
but by "a majority of all the n^embers elected" or "chosen" to 
both branches, it can only be understood as meaning that a 
majority of the collective Councils meeting in joint convention 
shall have the power of making these appointments. The ap- 
pointment in the present instance was made by such a majority, 
and this act of a majority must be held a valid exefcise of the 
power conferred by the statute. 

in the case of Com. vs. Hargast, 7 C. C. P^ 333, cited by 
counsel for the respondents, tha appointments was made under 
the act of I874, which provided that "the Select and Common 
Councils shall elect," etc. This language obviously required 
the action of each branch by a quorum. The language of the 
act of 1889, is entirely different, and admits of no such con- 
struction. 

An illustration of the constructioi| - , ^5 given to the laa- 
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guage of the act of 18S9 is found in the statute relating to the 
election of U. S- Senators. This provides that "the members 
of the two houses shall convene in joint assembly, and that 
"the person receiving a majority of all the votes of said joint 
assembly, a majority of all the members elected to both houses 
being present and voting, shall be declared duly elected." 
Thus we have, in the Legislature, the members of the two 
houses convening in joint assembly, and in the City Councils, 
a meeting of the Councils in joint convention ; in the Legisla- 
ture, the election of a Senator by a majority of the joint assem- 
bly, where a majority of all- the members elected to both houses 
are present and voting, and in the City Councils the election 
of a City Solicitor by the vote of a majority of the members 
chosen to both branches. In the two cases the language is the 
same in meaning, and the proceedings, in princfple and sub- 
stance, are indistinguishable. In both, the purpose is to pro- 
vide for an election by a majority on joiht ballot ; and to this 
end the joint assembly or convention, composed of a majority 
of all the members elected to the two branches represented in 
it, is deemed a single and not a dual body. 

I am therefore of opinion that, even if the pleadings show- 
ed affirmatively that less than a majority of the Select Council 
participated in the joint convention, the election of the relator, 
by a majority of the members chosen to both branches, would 
nevertheless be valid. 

I have reached this conclusion with a due sense of the in- 
terests involved, and after a careful examination of the authori- 
ties cited by the counsel on both sides, and of such others as I 
have been able to find without unduly delaying the determina- 
tion of the cause. 
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S. Tanhauser vs. R. G. Corbin. 

{/m the Court of Common Pleas of Lackawanna County ^ No* 
866, September Term, iSgo.) 

REAL ESTATE BROKER — LICENSE — CONTRACT— SALE — 
COMMISSIONS* 

A brohen k a penon who briagi buyer and Mller together; he need haT» 
•^otiifag to'do with the negotiation of the bargain. > 

When a leal estate broker antfaoriaed to eell has commenoeda negotiatioii, the 
owner cannoC, pending the negotiation, take it into his own hands and complete it, 
«itlier^ at or below the price indicated and limited and then refuse to pay the broken 



A raal estate broker cannot recover his comraisrioa for the sale of property 
where it appears that lie had not paid for or taken oat a UcensSf as required by acts 
oflO ApriM840, Sec. 18, and 97|]£«7, IMl, at the time the contract was made be- 
tween him and the owner, even tiiougli the sale was not made nntU after the license 
was taken out The brokor must pay for his license before he engages in the bqsl- 

Rule to take off non-suit 

The facts appear in the opinion. 

R. A, Zimmerman^ C Comegys and G, M. Watson for 
plaintiff. 

T. R Wells and C R. Pitcher for deicndant 

GUNSTER, J., May 19, 1890. On the i6thdayof May, 1890, 
and for sometime before and after that date, the plaintiff was a 
real estate broker, engaged in the business of buying and selling 
real estate on commission for other people, in the City of Scran- 
ton, in this county. On the day mentioned, the def lendant called 
on him, in reference to an advertisement for property, and in- 
formed him that he had a property for sale and offered to sell 
it for $2200.00. The plaintiff then drew up and the defend- 
ant signed the following agreement. 

'^Scrantbn, Pennsylvania, May i6th, 189a Property of 
R. G. Corbin, 208 Sumner avenue. Property at 164 Bromley 
avenue, one single house with hot and cold water, bath-room, 
lot fifty by one hundred and fifty feet. Price $2200. 1 will 
pay S. Tanhauser a commission of $1 SOs-..{ot the sale of. same 
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within a limit of ninety days from the day of date above 
given." (Signed.) R. G. Corbin. 

Mr. Tanhauser informed Mr. Corbin that he thought he 
had buyers ; that he had several parties and mentioned them. 
Aihong those mentioned was one Charles Sanker, and Mr. 
Corbin was informed of thd residence and place of business of 
this party. The plaintiff at onee informed Mr. Sanker of the 
property for sale and the defendant also went to see him about 
it. On the 4th day of June, 1890, the defendant and wife sold 
and conveyed the property desciibed in the foregoing agree- 
ment to said Charles Sanker for the consideration of $2100.00. 
The plaintiff had also advertised the property and called the 
attention of the defendant to another party desiring to pur- 
chase, when he discovered that the defendant had sold to Mr. 
Sanker. 

In addition to these facts the plaintiff endeavored on the 
trial of the case to prove the payment of a real estate broker's 
tax for the usfe of the commonwealth. He offered in evidence 
the receipt of the Treasurer of the City of Scranton, of the sum 
of five dollars "for the use of the City of Scranton and State of 
which entitles him to carry on the business of real estate dealer 
for balance of year" * * "from the first day of February, 
1889." This receipt was dated November 29, 1889, and was 
rejected because it did not cover any part of the time of the 
transaction between the parties. He did however prove that 
on the 27th day of May, 1890, he paid to the City Treasurer 
for the use of the commonwealth the sum of .ten dollars and 
received the following receipt. 
"CITY OF SCRANTON, SS: 

Scranton, Pa., May 27th, 1890. 

Received of S. Tanhauser for the use of the common- 
wealth of Pennsylvania, ten dollars-cents, which entitles him 
to wholesale or retail, foreign or domestic merchandise as 
merchant and real estate agent, dealer of the 13 class, within 
the City of Scranton for one year from the first of May, A. D. 
1890. (Signed,) R. G. BROOKS, 

Treasurer. 
Per. P. J. RUANE. 

License, $10.00. 
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Appraisers fees, 50c. 

Treasurer's fees, $1.50." 

He also paid a similar amount to the City Treasurer for 
the use of the city as real estate agent, in accordance with a 
city ordinance, for one year from February i, 1890. The re- 
ceipt for this also bears date May 27. 1890, and was admitted 
in evidence. 

It was also admitted on the trial that the plaintiff had paid 
no real estate brokers tax or taken out any license for 1890, 
except those mentioned in the first two receipts above recited 
and that he had paid no tax to or received any license from the 
Treasurer of the County. 

The defendant refused to pay the plaintiff and the latter 
brought suit on the written agreement of May i6th, 1890, above 
quoted. Counsel for defendant contended that there could be 
no recovery because ist, the plaintiff had not sold the property 
in accordance with the terms of the agreement, and 2d, be- 
cause he had not paid any real estate broker's license tax or 
taken out any license or commission to exercise the business 
of real estate broker at the date of the agreement. 

I see no merits in the first ground of contention. When 
a broker authorized to sell has commenced a negotiation, the 
owner cannot, pending the negotiation, take it into his own 
hands and complete it, either at or below the price indicated 
and limited and then refuse to pay the commission. Keys vs. 
Johnson, 68 Pa., 42 ; Reed's Executors vs. Reed, 82 Pa., 420. 
Brokers are persons whose business it is to bring buyer and 
seller together ; they need have nothing to do with the ne- 
gotiation ofthe bargain. Inslee vs. Jones, Bright R.,76; Keys 
vs. Johnson, supra ; Creveling vs. Wood & Leman, 9$ Pa. 152. 
The questions raised by the second ground of contention 
are more serious. It is provided by section i of the Act of 27 
May, 1 84 1, P. L. 396, that when any individual or partnership 
residing in any other county than Philadelphia and Allegheny 
"shall have paid thirty dollars into the treasury of the county 
in which he, she or they shall respectively reside for the use of 
the commonwealth, with a view to the use and exercise of the 
business or occupation of stock brol--er the treasurer of the 
proper county shall thereupon grant to <^iicH individual or part- 
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nership, a commission, in legal form, under the seal of said 
county, authorizing him, her or them, to purchase and sell as 
an agent, or for the use or benefit of others in the City or 
County to be designated in said commission, for such broker- 
age, commission or other compensation as may be agreed upon 
between the parties * . * * ♦ and generally to 
do and perform all other lawful acts or things incident to the 
business of a stock broker, far the term of one year frotn the 
date of such commission ^ 

The 5 th section of the Act of 1841 prohibits the use or 
exercise of the business or occupation of a stock broker, or an 
exchange broker, or a bill broker by any other than those duly 
commissioned under the provisions of said act, under a penalty 
of ^w^ hundred dollars for each and every offence. 

By the i8th section of the Act of 10 April, 1849, P- ^* 
573, all the provisions of the Act of 184:, were extended to 
real estate brokers and to merchandise brokers, and it has been 
decided repeatedly under these statutes that a real estate 
broker who has not taken out a license or commission as re- 
quired by them cannot recover any commission. His business 
is in itself unlawful, and the commissions or gains arising from 
it, without regard to the form of the contract for their pay- 
ment, are also unlawful. Holt vs- Green, 73 Pa., 198 ; Johnson 
vs. Hillings, 103 Pa., 498. 

It will be observed that the Act of 1841 provides for the 
payment of the broker's license tax to the Treasurer of the 
proper county and the issuing of the commission by him. As, 
said before it is admitted that the plaintiff paid no tax to the 
County Treasurer and held.no commission from him. Counsel 
for plaintiff has submitted a carefully prepared brief citing the 
different general statutes relating to mercantile and broker's 
appraisement and taxes but I am unable to find in any of them 
any authority outside of Philadelphia and Allegheny Counties 
for the Treasurers of Cities to receive the broker's tax or to 
issue commissions. The only cities mentioned in them are 
Philadelphia, Pittsburg and Allegheny and while these cities 
no doubt have Some special provisions applicable to them and 
to them alone, I am not prepard to say that the Treasurers of 
these cities have authority to issue broker's commissions, I 
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find, however, in section seven of an act entitled ''a supplement 
to an Act to incorporate the City of Scranton, extending and 
defining the -powers of said city," approved March 30, 1867. P. 
L. 630, what was no doubt the origin of the practice in the 
City of Scranton and what may be considered authority for the 
Treasurer oC said city to issue commissions to brokers. By 
the section of said act referred to, it is provided among other 
things that the eoounissioners of said city (who by the charter 
were the Select Council) "shall appoint one suitable person as 
appraiser of mercantile tax within said city, which tax shall be 
paid to the treasurer of said city, who shall issue licenses there- 
for, under the same regulations as are prescribed in relation to 
appraisers and treasurers of counties," * * * 

"Provided that the treasurer of said city shall be required to 
give bonds to the Commonwealth for ail moneys received by 
him for the use of the Commonwealth,. and shall settle his ac- 
count wit the auditor general, as treasurer of counties arc re- 
quired to do " These provisions do no appear even to have 
been repealed and as they are not inconsistent with the muni- 
cipal act of 1889 may well stand. VVilliamsport vs. Brown, 84 
Pa., 438. This construction of the provisions of the act of 1 867 
is not without its difficulties, ^but it is the one which ha sbeen 
put upon them for more than a quarter of a century, and wcdo 
not feel warranted in giving them a dififercnt meaning now. 

The point that the amount of tax to be paid for a com- 
mission is thirty dollars and not ten dollars cannot be sustain* 
ed. It is true th^t amount is called for by the arbitrary scale 
established by the act of 1 841 but that scale was materially 
modified by Section 7, 8 and 9 of the act of 15th May, 1850, 

p. L. 5773. 

Under this latter act brokers are required to pay what 
some have called an income tax of three per c^nt. and the 
mercantile appraisers are required to ascertain, and assess 
brokers according to the amount of business done by them 
respectively, in the same 4x1 an ner as is required of them wilh 
regard to venders of merchandise. By the express terms of this 
act nothing in it is to be held tp repeal -^ny o^^ig^i^^^ ^^^^^^'^>'» 
penalty or duty imposed upon any br^tct by existing lavs, 
"except only so far as the amount of m ^ ^^x to^ ^ commission 
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or license." The Act of 1850 is fortified by the act of i6th 
May, 1861, P. L. 768, which requires brokers and private 
bankers to p^y license as heretofore, in addition to the amounts 
which they are required to pay tinder said act. The purpose 
of this classification was^ evidently to make brokers pay taxes 
on the amount of business done by therm without regard to 
the locality where it was carried on, and the amount of tax to 
be paid for a commission was made to depend upon the class 
to which a broker was assigned by the appraiser as in the case 
of venders of merchandise. 

It still remains to be determined whether the payments 
made by the plaintiff on the 27th of May, 1890, and the issuing 
of a commission .to him on that date was a suiRlicient compli- 
ance with the law, to enable him to recover if he were entitled 
to recover in other respects. The receipt or commission says 
that it entitles him to wholesale and retail as real estate agent 
dealer of the f he 13th class within the City of Scran ion for one 
year from the first day of May A. D^ 1890. As said before 
the tax was not paid and the commission was not issued until 
the 27th of May, 1896. . The act of. assembly cited do not 
authorize the treasurer to issue commissions before the money 
is paid therefor and when he does issue them, they authorize 
the broker to cai-ry on his business, as the statute expressly 
says, "for the term of one ycdiV from the date of such contMis- 
-siofiy' and same act which fixes this period of time prohibits 
the carrying 6n of such a business by anyone who is not duly 
commissioned under its •provisions. There may be days of 
grace allowed by law for the payment of a mercantile tax but 
I have been unable to find any authority for any period of 
grace in the case of a tax for a brokers commission. Such a 
tax is paid in the first instance "with a view to the use and ex- 
ercise of the business or occupation" of a broker, and must be 
paid before the broker engages in business. Wc find some 
analogy in the case of an applicant for a liquor license. In 
that case even though the license has been granted and the 
bond approved, the applicant has no right to sell until his 
license has been paid for and the proper certificate issued to 
him. On the 16th of May, 1890, the date of the contract on 
which the plaintiff seeks to recover, the plaintiff had not paid 
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for a real estate broker's* cdmmissioa and no commission, as 
such, had been issued to him. Notwithstanding this fact, he 
carried on the business. The law says it was unlawful for him 
to do so, and that the commissions or gains arising from it 
without regard to the form of the contract for their payment 
payment are also unlawful. 
The rule is discharged. 



Simpson vs. Musser. 
(/ft tlu Court of Common Pleas of York County^ 

JUSTICE OF THE PEACE — TRANSCRIPT — CLERICAL ERROR. 

The transcript of tlie jutioe*t^docket aets forth that the mmunona was issued 
December 1.^, 1889, that it was served December 17, 1890; that judgment was rendei^ 
ed December 28, 18^, and execntiou issued February 8, 1890. Held, not to be suf- 
ficient grounds for striking off the judgment, the presumption being that the date of 
the service of the summons was a clerical error, there being no evidence to the 
oontrary. 

Motion to strike off the- judgment. 
Geo. B. Cole for motion. 
//. 5 McNair, contra. 

Civil Suit. — Summons issued December 15th, 1889, re- 
turnable December 23rd, 1889 between 9 and 100 clock a. m. 
Served by producing the original summons to the defendant 
and informing her of the contents thereof on this 17th day of 
December, 1890, so answers J. B. Conley c. on oath, in a plea 
of assumpsit, founded upon a claim for professional services 
rendered. Demand $50.00. December 23rd, 1889. Plaintiff 
sworn. After hearing the several proofs and allegations judg- 
ment publicly in favor of plaintiff and a^«^^^^^ defendant on 
default of defendant for fifty dollars ^^ . ^^ts 6f suit. Decern- 
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ber 27th, 1889. Defendant pay» $2.00. February 8th, 1890 
execution issued directed to J. B. Conley c. returnable March 
1st, 1890. February loth, 1890 served within execution and 
return "No Goods" so answers J.- B. Conley c. on oath. Feb- 
ruary loth, plaintiff takes transcript. 

February 20, 1893. fenTENGER, J.— This is a transcript 
from the judgmsnt of George E. Sherwood (now deceased,) an 
alderman at the time of the entering of said transcript in the 
Fourth ward of the City of York. 

The court has no authority to strike off such transcript , 
Dailey vs. Gifford, :2 S. & R. 72. If the transcript is void up- 
on its face the court should on motion strike it of! from the 
records; McKiiiney vs. Brown, 130 Pa. 365. 

Technically the date of service of the summons in this case, 
is stated in the transcript to be one year after the time the 
same was required to be served, but that appears without ex- 
planation or testimony to be only a clerical 'error of the alder- 
man in making the transcript, he having written the year 1890 
instead of the year 1889 the year of the issuing of the summons 
and entry of the judgment. We do not think this discrepancy, 
in the absence of evidence to sustain the petition, sufficient to 
warrant us in striking oH the judgment. Doubtless the pro- 
duction of the Justice's dockets would- show the entry of the 
year "1890" to be a clerical error, only. Every intendment 
is to be made in favor of the regularity and legality of the 
Alderman's entry of the judgment. 

The rule is discharged. 
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Beitzel vs. Stair's Administrator. 

{In ike Court of Comtnon Pleas of York County!) 

MECHANICS' LIEN — APPORTIONMENT— PURCHASERS FOR 

VALUE, WITHOUT NOTICE. 

The failare to appoitioii a Joint claim against Beveral honses, will not avoid 
ttie Uen as to purchaMn for valne without notice. 

The Act of 1886 providee, not that the unapportioned claim fihall be void, but 
merely that the non-apportionment shall postpone the claim to other lien creditors. 

When the t^rre tenanti acquired their respective titles, the entire property was 
bound by the liens of the malerial men, although no claim had then been filed of 
record. Tbe subsequent filing of record of the daimsof the plaintiff had the effect 
of oontinuing the liens, even though unapportioned 

Motion for judgment for want of a sufficient affidavit of 
defence. 

See Bender. vs. Stair et al., 5 York Legal Record 97, for 
the Court's opinion in these cases on a motion to strike off the 
liens, and a motion to amend. 

The affidavit of defence is as follows : 

Philip Stair, late of the city of York, deceased, built eight 
.houses on the west side of Broad street in said city, four of 
which he sold in his lifetime, and four were sold by his ad- 
ministrator, 'under an order of Court, for the payment of debts. 
On the 28th of November, 1889, Israel Jacobs purchased for 
full value, one of said four houses from said Philip Stair, and 
took his deed therefor, on March 10, 1892, and Jacobs sold said 
house to deponent. Said Israel Jacobs had no knowledge that 
plaintiff had any claim against said Philip Stair or on said 
house at the time he purchased it. On the 20th day of July, 
1890, plaintiff filed a mechanics' lien upon said eight houses, 
without properly apportioning said lien upon said several 
houses, in that said lien he did not show what amount of mat- 
erial was furnished for or on account of each house, but 
made an equal divide of the whole amount claimed to be due 
from said Philip Stair, among said eight houses, without stat- 
ing that each of said eight houses were alike in cost of dohstruc- 
tion. That said houses are not alike in their construction or 
their values. Said lien is otherwise defective in that it does 
not state the name of the owner or reputed owner at. the in- 
ception of the debt. The plaintiff was awarded by the auditor 
distributing the balance on the account of the administrator of 
the estate of Philip Stair, deceased, and was paid by said ad- 
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mmistrator, the sum of $ which he has not credited on 

said lien. From a calculation of the material charged in plain- 
tiff's bill of particulars, and the amount actually used in the 
construction of deponent's house, it would be impossible to 
deduct the amount which plaintiff claims in this action. 

P, /. M, Heindel, A. N, Green and Cochran & Williams 
for motion. 

N. S. RosSy contra. 

Latimer, P. J., January 2, 1893. These cases were ar- 
gued together, and in connection with Nos. 26-29,31-34, 38-41, 
of same term v. same defendant, in whi,ch latter cases an opin- 
ion has 'just been handed down. See Miller vs. Stair's Ad- 
ministrator, inpra 121. In all the cases the affidavits of de- 
fence were filed by terre tenants who purchased from PhHip 
Stair, in his life time, the properties described in the respective 
liens and sic. fas. The motions for judgment are made under 
the provisions of the Aet of Assembly, approved April 9th, 
1868, relating to pleading and judgments, &c., in the Courts of 
the 19th District. The affidavits of defence in the cases men- 
tioned in th.e caption of this opinion, embrace all the matters 
of defence alleged in the affidavits filed in the other cases here- 
iqbefore mentioned, all of which have been considered in the 
'opinion just filed in these cases. The only additional question 
raised by these affidavits is whether the failure to apportion a 
joint claim against several houses, avoids the lien as 'to pur- 
chasers for value without notice On principle and authority 
•this question must be answered in the negative. The act 
which authorizes and requires the apportionment of a joint 
claim ; 10 June, 1836, § 13 ; Purd, : 167, §45 ; provides, not that 
the unapportioned claim shall be void, but merely that the 
non-apportionment shall postpone the claim to other lien 
creditors. The postponement of the claim is entirely incon- 
sistent with its total avoidance. In Thomas vs. James, 7 W. 
& S. 381, Neal vs. Wampler, 79 Pa. 487, Bunting's Appeal' 6 
W. N. C: 12, it was held that the failure to apportion joint 
claims merely postponed the lifens to those of other lien 
creditors; and no case has been found in which the Supreme 
Court has held that such non-apportionment avoided the lien. 
Stolz vs. Gross, 2 County Court Rep., 190; and Florey vs. 
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College, 7 County Court Rep. 138 are common pleas cases in 
point Such an unapportioned claim is good as a lien against 
the owner, and his vendee, who does not stand in the position 
of a subsequent lien creditor. 

When these terrt tenants acquired their respective titles, 
the entire property was bound by the liens of the material men 
(Act 16 June, 1836, § 1 ; Purd, 1157, § i,) although no claim 
had then been filed of record. Purchasers under such circum- 
stances are bound to inquire and ascertain whether there are 
liens. Failing to do so, they buy at their own peril. Filing 
the claim of record is the statutory method, not of acquiring a 
lien, but of continuing an already existing lien. As these 
terre tenants purchased before these claims were filed of record, 
they were not injuriousl)^ affected by any deprivation of notice 
arising from the non-apportionment of claims filed after their 
purchase had been, consummated. They bought subject to 
existing liens, and the subsequent filing of record of the claims 
of these plaintiffs had the effect to continue those liens, even 
though unapportioned. The question is not in the least affect- 
ed by the fact that this Court allowed these plaintiffs to amend 
their liens by apportioning the amount among the eight houses, 
nor by the fact that this was allowed after the statutory period 
of six months for the filing of claims had passed. The amend- 
ments were allowed under the Act of II June, 1879, (Purd. 
1 168 pi. 51, 52;) were not only conducive but essential to jus- 
tice ; enabled these plaintiffs to collect from the estate of 
Philip Stair, deceased, whatever sum might be realized applic- 
able to these claims, and gave to these tcrre tenants the bene- 
fit of their respective proportions of that amount. The amend- 
ments were entirely right and such as this Court was impera- 
tively required to allow. They did not in any wise prejudici- 
ally affect these terre tenants, but benefitted them. The un- 
apportioned liens bound' each house for the whole amount ; 
Pencock vs. Hoover, 5 R. 91. the effect of the apportionment 
was not only to reduce the amount of the lien on each house 
by seven-eighths, but to secure for each of the terre tenants 
the benefit of whatever ^m the plaintiff might collect from 
Stair's estate. 

The motion for judgment in each of the above stated fcases 
granted and the Prothonotary is directed to liquidate the 
judgments. 

[York Legel Record.] 
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Gee vs. Gee. ^ 

{In the Court of Common, Pleas of Delaware County^ 
DIVORCE — SEPARATION BY AGREEMENT — WHEN ADULTERY 
SUFFICIENT GROUND FOR DIVORCE. 

When hofiband and wife have separated by agreement, adultery by either 
CMXSorring after the separatioQ, without oondooation, is asofBdent ground for 
divoroe. 

Rule for divorce. 

Clayton, P. J., June 5, 1893. The parties were married 
June 6, 1889. About October, 1890, they had a dispute about 
something which was not of sufficient importance to be stated 
in the' testimony and they agreed to a separation, the husband 
to pay three dollars a week and the wife to provide for two 
little children — twins. The allowance was regularly paid until 
December, 1890, when the wife sent one of the children to its 
father and agreed that if he would provide^ for it she would 
take care of herself and the other child. He says : "I have 
never seen nor spoken to, nor had any correspondence with my 
wife since the eleventh day of December, 1890." He now asks 
for an absolute divorce upon the ground of adultery. The hus- 
band thus admits that for nearly three years he has entirely 
abondoned his wife, neither giving her his society, affection, 
comfort or protection. Is he not at least paj-tly responsible for 
her fall ? If it had not been decided otherwise I would certain- 
ly leave him where he has placed himself. As, however, there 
is no evidence of condonation on his part, it has been decided 
that adultery by either, after a separation by agreement, is a 
ground for divorce, Kremelburg vs. Kremelburg, 52 Md., 553.' 

For adultery committed before the separation, if known 
by the parties, the courts will not grant a divorce upon the 
ground that the agreement by the wife to separate is a condo- 
nation of the crime, so far as to withhold the legal remedy. I 
have been unable to find any other case exactly in point, and 
as there is no denial or defense set up by the wife the rule is 
made absolute. 

[Delaware County Reports.] 



iJLCKAWAN^A JURISTJ 101 



In the Matter of the Election Returns of the Second 

Election District of the Third Ward of the 

City of Carbondale. 

(/« tAe Court of Common Pleas of Lackawanna County^ No, 
4.2S\ Aprii, Term iSgj) 

OPENING OF BALLOT-BOXES — COMPUTATION OP RETURNS- 
POWERS OF THE. COURT. 

1. The powen and dutiM of the Court in tlie compatation of election retoms 
•re derived wholly from statutory enactmente, and cannot be enlarged through t)ie 
gener^ powers vested in courts by the common law. 

• 2. TheConrt of Common Pleas sittiug for the purpose of computing election 
retarns under the Act of 90 January, 1874, has no power to open the ballot boxes and 
recount the ballots for the purpose of correcting an alleged mistake of the election 
officers. 

& The fraud or T»<«fa>ira to which inquiry by the Court is directedln the com- 
putation of the returns, must be such as can be discovered and corrected iromtax. ex- 
amination of the election officers and the papers in their posseasion, which does not 
^ include the ballots. 

The powera of the Court in computing election returns reviewed. 

Application to open a ballot box. 

The facts appear in the opinion. 

H. A, Knapp and /. H, Burns for petitioner. 

Joseph O'Brien and John R. Jones, contra. 

P. P. Smith, J., May 29, 1893. Upon the computation by 
the' Court, of the retumc of the election held on the third 
Tuesday of February, 1893, a complaint was presented charg- 
ing palpable fraud and mistake in the return from the second 
district of the the Third ward of the City of Carbondale, and 
thereupon an application was made for an order to bring in 
the ballot box of that district, that it might be opened, and the 
fraud or mistake detected and corrected by an examination of 
the ballots. The authority of the court to make such an order 
is the question arising in the case. 
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The duties and powers of the court, in the computation 
of election returns, are entirely statutory. They are defined 
by section 13, of the act of 30 January, 1874, and depend on 
the true construction of the provisions of that section. 

The statute provides for dealing with the election returns. 
These are to be delivered by the election judges to the pro- 
thonotary, and by him delivered to the Court. Thereupon 
they "shall be opened by said court and computed by such of 
its officers and such sworn assistants as the court shall appoint, 
in the presence of the judge or judges of said court, and the 
returns certified aqd certificates of election issued under the 
seal of the Court ^j ^ now required to be done by return Judges^ 
and the vote so computed and certified shall be made a matter 
of record in said court." 

The duties of coniputing and certifying the vote as requir- 
ed to be done by return judges, at the time of passing this act, 
were defined by sections 78 and 79, of the general election law 
of 2 Julyy 1839. ^^c judges of the several election districts, 
having met, elected one of their number as president of the 
board, and appointed two clerks. The judges delivered the 
certificates of election in their respective districts to the pre- 
sident, who "caused the clerks," in presence of the board, to 
"add togedier the number of votes which shall appear, by said 
certificates, to have been- given for any person or persons, in 
respect to each office or station." The clerks then, in presence 
of the judges, made out the various certificates required, which 
were signed by all the jndges, attested by the clerks, and de- 
posited or transmitted by the president as directed by this 
act. 

Tljus far, by the terms of the act of 1874, the duties of the 
court, in computing and certifying the Vote, are identical with 
those of the return judges under the act of 1839L 

Both acts provide for defects in the returns. 

By the act of 1839, "it shall not be lawful for said judges 
or clerks, in casting up the votes which shall appear to have 
been given, as shown by the certificates, to omit or reject any 
part thereof, except wher6, in the opinion of said judges, such 
certificate is so defective' as to prevent the same from being 
understood and computed in adding together the number of 
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votes,** in which case, when the return was required to be trans- 
mitted to the secretary of the commonwealth, a copy of the 
defective certificate was to be attached to it. 

The act of 1874 gives the court the power of correcting, 
within certain limits, defects in the returns ; providing that "in 
case the return of any election district shall be missing when 
the returns are presented, or in case of complaint of a qualified 
elector under oath, charging palpable fraud or mistake,- and 
particularly specifying the alleged fraud or mistake, or where 
fraud or mistake is apparent on the return, the Court shall ex- 
amine the return, and if in the judgment of the Court it shall 
be necesary to a just return, said court shall issue summary 
process against the election officers and overseers, if any, of the 
election district complained of, to bring them forthwith into 
Court, with all election papers in their possession ; and if palp- 
able mistake or fraud shall be discovered, it shall, upon such 
hearing as may be deemed necessary to enlighten the Court, 
be corrected by the Court and so certified, * * and the said 
inquiry shall . be directed only to palpable fraud or mistake, 
and shall not be deemed a judicial adjudication to conclude 
any contest now or hereafter to be provided by law," 

The statute thus specifies the direction of the inquiry and 
the method by which it is to be conducted. It is to be direct- 
ed "only ,to palpable fraud or mistake," either apparent on the 
return, or specifically charged by affidavit; it is to be conduct- 
ed by bringing before the Court, for examination, the election 
officers and overseers, "wifh all election papers iri jtheir posses- 
sion ;" and "upon such hearing as may be deemed necessary to 
enlighten the Court," the fraud, or mistake discovered is to be 
corrected. 

This clearly does not, in express terms, include an ex- 
amination of the ballots cast in th^ district, and unless au-. 
thority for such examination can be implied from the language 
of the act, it does not exist. 

The act does not define the "palpable fraud or mistake" 
to be corrected. Unless, however, some limit be set to the 
scope of this language, it must be held to include every species 
of fraud that may be committed at an election, by either the 
election officers, or the persons voting, together with every 
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mistake that may be made in receiving or counting votes, 
through ignorance, error of judgment, or other cause. Such a 
construction of the language would open a far wider field of 
inquiry than it is reasonable to believe was contemplated by 
the act, — ah inquiry, moreover, that CQuld by no possibility be 
completed within the period of three days as required by the 
act. Hence it seems a necessary conclusion that the meaning 
and purpose of the act are by no means as broad as its langu- 
age on this point. The true limit must be sought through a 
consideration of its^ other provisions. 

The mode of conducting the inquiry is set forth in the act 
with evident caution. There are but two steps of the proceed- 
ing, and they are carefully and specifically pointed out. The 
first is summary process to bring in the election officers and 
overseers, with all election papers in their possession. The 
next is such hearing as may be deemed necessary to enlighten 
the Court. Any fraud or mistake thereby discovered is there- 
upon fo be corrected. 

The secrecy of the ballot and the sanctity of the ballot 
box have always been guarded in this commonwealth with 
jealous care. By the act of 1874, in addition to the oath pre- 
scribed by the act of 1 839, the election officers are to be sworn 
"not to disclose how any elector shall have voted, unless re- 
quired to do so as witnesses in a judicial proceeding." By this 
act of 1839, "^ so^^ ^ ^^^ election shall be finished*' the bal- 
lots, with certain designated papers, were to be "carefully col- 
lected and deposited in one or more of the ballot boxes, and 
such. box or boxes, being closely bound arpuild with tape, shall 
be sealed by the inspectors and the judge bf election, and shall 
within one day thereafter be delivered by one of the inspectors 
to the nearest justice of the peace, who shall keep such boxes 
containing the tickets and other documents,. to answer the call 
of any persons or tribunal authorised to try the merits of such 
election^ By the act of 1874, "the judge and minority inspec- 
tor shall, after the election shall be finished, and the ballot box 
or boxes containing the tickets, list of voters and other papers, 
have been securely bound with tape and sealed, and the signa- 
tures of the judge and inspectors affixed thereto, forthwith 
deliver the same to the mayor or recorder of such city, or .in 
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counties, townships or boroughs, to such person or persons as 
the Court of Common Pleas of the proper county may desig- 
nate, ?it the place provided as aforesaid, who shall then deposit 
the said boxes, and keep the same to answer the call of any 
Court or tribunal authorized to try the merits of such election'^ 
Thus, for more than half a century, the law has expressly 
directed the sealing of the ballots within the ballot boxes, with- 
drawn them from the custody of the election officers, and with- 
held them from examination except upon a trial oif the election 
on its merits ; a trial which can take plac^ only on a contest 
between the proper parties. A legislative intention to expose 
the ballots to any other examination is not to be presumed, or 
inferred from general or doubtful language. Had the legisla- 
ture intended this, the intention could easily have been ex- 
pressed, and the authority necessary to carry it into effect 
conferred, in direct language, and it isnot unreasonable to con- 
clude that such language would have been used. Had this 
been the intent, the summary process authdrized to bring into 
Court the election officers, and all election papers in their pos- 
session, would have included also the custodian of the ballot 
box having passed out of the custody of the election officers 
before the computation of the returns, it could by no possibi- 
lity be reached by process against them at that stage of the 
proceedings. With such intent, the act, most obviously, would 
have expressly provided also for an examination of the ballots 
as part of the hearing deemed necessary to enligiiten the court. 
But the act, in fixing the scope of the inquiry and the method 
of conducting it carefully, and with apparent design, avoids in- 
cluding provisions so essential to a correction of the returns by 
an examination of the ballots. Having in view what the act 
grants and what it withholds, the conclusion appears irresistible 
that, in defining the process of inquiry, everything not directly 
provided for is excluded. The application of the maxiri\ ; 
"expressio. unius est exclusio alterius" was never more appar- 
ent, or more elearly demanded for the interpretation of the 
statutory language. This maxim has long been recognized as 
an important aid in'the construction of statutes, contracts, etc., 
illustrations of which may be found in city -of Erie vs. Erie 
Canal Co.^ 59 Pa., \j\\ Dellinger's Appeal, J\ Pa., 425; Earps 
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Appeal, 75 Pa,, 119; Fessler's Appeal, Ibid, 483; Insurance 
Co, vs. Coatesville Shoe Factory, 80 Pa., 407 ; and in numerous 
cases in other states, and in the federal courts. The palpable 
fraud or mistake to which the inquiry by the court is to be 
directed, on the computation of the returns, must therefore be 
construed to be such as can be detected and corrected from an 
examination of the election officers and papers in their posses- 
sion. 

While the question has never been decided by the supreme 
court, the courts of common pleas have repeatedly ruled in 
conformity with this conclusion. In Philadelphia, in 1874, in 
the matter of the election in the Twenty-ninth ward (i W. N. 
C. 114) Judges Ludlow and Allison held that the court could 
not, on the computation of the returns, examine the ballots, 
and that this could be done only on an election contest ; and 
in the matter of the election in the 5th representative district, 
(l. W. N. C. 125) on an application for the production of the 
'ballot box, Judge Ludlow again held this view, saying, "we 
decline to act until a contested election case is brought before 
us." In Foster's Case, (2 Leg. Rec. Rep. 255) Judge Ludlow 
again declined to open the ballot box, saying: "It is, we think, 
clear, that as the duty oC the judges is simply to compute the 
vote, as specified in the returns pfesented to them according to 
the law, it could never have been the intention of the legisla- 
ture to permit the return judges to gd behind the returns so 
presented and into the ballot boxes, for the purpose of making 
a recount of the ballots. * • * The law provides a method by 
which everyelection mky becontested; then, and only then,when 
necessary, the ballots may be handled." In Wayne county, 
upon thp computation of the returns of the general election of 
1886, Judge Sefcly denied an application to examine the ballots 
cast in the township of Lake ; and the ballot box was opened 
only on a subsequent contest (McCarty's Contested Election 2 
C. C, 561.)' This report does not show the first application 
and its refusal, but having myself been one of the counsel in 
the case. I state them oh -my own linowledge.. In the matter 
of the election in the Twentieth ward of Philadelphia, (2 Dist. 
Rep. 396) upon the computation of the returns, February 24, 
1B93, ah application was made for an ex am in at ion of the ballots^ 
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and much stronger ground w as laid for it than that presented 
in the present case ; nevertheless, Judges Fenletter and Fell, 
sitting as return judges, refused the application. This is the 
latest case reported, and was decided on the same day on which 
the application in the present case was refused. The only re- 
ported case apparently at variance with these is that of the 
election of school directors of the Twelfth ward of Philadelphia, 
in 1886. In this, the returns left it uncertain whether the 
votes cast for two candidates were for a full term or to fill a 
vacancy in an unexpired term. The matters set forth, in the 
application of one candidate for an examination of the ballots 
were conceded by the other candidate, and the examination 
would seem to have been made by mutual consent. Under 
the circumstances, this case cannot be deemed an authority 
for opening the box on the present application, opposed as it 
is by the current of authorities to the contrary. 

The act of 1891, (the Baker Ballot Law) contains nothing 
enlarging the powers conferred by the act of 1874 on the judges, 
in the computation and correction of the returns, while some 
of its most important provisions are designed to promote the 
secrecy of the ballot. Hence so far as it can have any be«Cring 
on the question presented in this ca^e, it is confirmatory of the 
conclusion already stated. 

The application to open the ballot box in this case, was 
in my opinion properly refused. 



Elston vs. Jury et aL 
{In the Court of Common Pleas of Montgomery County.) 

MECHANICS'LIEN— PORTABLE HEATER— ACTS OF 1836AND 1887. 

A portable heater is not the subject of a mechanics* lien, under the Act of 18Sd; 
nor is it covered by the Act of Ibth May, 1887, P. L., 118, where it is merely put in- 
to an old house to replace an old heater. 

Under the Act of 1887, there must be some alteration, addition or rep it which 
t(» some extent changes the character of the building, and whereby the wx)rk done or 
Baterials furnished are rendered uecetsary. 

Motion to take off non-suit. 

Freas Stye/ for plaintiff. 

Holland & Dctira for defendant. 
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Weand, J., May 15, 1893. The heater for which this lien 
was filed is a portable one, and in no way connected with the 
building except by tin flues or pipes. It is no more a permaiir 
ent fixture than an ordinary stove would be, and hence hot the 
subject of a lien. Harrison vs. Homoeopathic Association, 134 
Fa. St. R., 558. 

The plaintiff in this testimony states that it was put in to 
replace an old one, and therefore it was not done in or about 
the erection or construction of the building, and cannot be sus- 
tained under the act of 1836. It is claimed, however, that it 
is covered by the act of the i8th May, 1887, P. L., 118, giving 
a- lien for alterations, additions and repairs. If a lien under 
this act can be maintained for a heater of this kind, why not 
for a new lock, paper on the walls, etc., in an old building ? 
We think the act contemplated something more than this, and 
that a mechanic or material man is not entitled to a lien under 
it unless there be some alteration, addition or repair which to 
some extent changes the character of the building, and where^ 
by the work done or materials furnished have been rendered 
necessary. Hazlett vs. Gillespie et ah, 95 Pa. St R, 371. 

If we examine the lien we find that it is filed as a "claim 
made for furnace or heatet, the necessary furnishing and fittings 
therefor, and for work and labor done in and about the cpn- 
struction and erection of said furnace or heater and furnishing 
or building, and on the credit thereof." The lien, therefore, 
does not aver that the work was done in the original erection 
or construction of the building, or as alterations, additions and 
repairs, which would seem to be necessary under the ruling in 
Morrison vs. Henderson, 126 Pa. St., R., ai6. 

And now, May 1$, 1893^ the motion to take off the non- 
suit is overruled. 

tMQ0%QBnei7 Co. Law B«p.] 
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CawELL vs. Pitcher, Executor of HuChes. 

(/« )tJk€ Court of Common Pleas of Lackawanna County^ No. 
1214, September Term iSpi.) 

TRESPASS — SUBSTITUTION OF EXECUTOR— SCIRE FACIAS. 

Where an action of treapan vi et armit baa been oommenoed against oeveral 
IMuiieaaiid one of tfaem dies, the decedents executor cannot be brought upon the re- 
cord by metre faeioM and subatitnted as a party in his stead. 

While the cause of action surviyes against the estate of the deceased defendant, 
if the plaintiff desires to reooyer he nnist pursue the executor fn an independent 
action. 

The facts appear in the opinion. 

George W. Beale and Chas. W. Dawson for plaintiff in 
error. 

Thomas F. Weils for executor. 

Archbald, p. J., May 39, 1893. This is an action of tres- 
pass vi et armis and was originally brought against T. R. 
Hughes and four other defendants. Hughes has died since 
the beginning of the suit, and it is now sought to have his ex- 
ecutor 3ubstituted as a party in his stead. A scire facias having 
issued for this purpose the executor resists a substitution and 
claims that he can not properly be joined as a defendant in the 
action, and that it must proceed to judgment against the sur- 
viving defendant only. 

The cause of action undoubtedly survives against the 
estz^te of the deceased defendant and suit may be brought 
against his personal representative to enforce it. This is ej^- 
pressly provided by the 28th section of the act of 24 February, 
1834, as well as by the subsequent act of 12 April, 1869. But 
the question is not so much whether the cause of action sur- 
vives, as whether the executor can be made a party to this 
action. Following the case of Mechanic's, &c., Ins. Co. vs. 
Spang, 5 Pa. 113, we must hold that he can not. That was 
an action of trespass vi et armis against two or more defen- 
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dants, the same as here, and one of the defendants having died, 
^ scire facias was issued to compel his executors to appear and 
plead. The court below made the desired substitution, but 
upou writ of (error taken the Supreme Court say : "There is a 
matter in this record whi^ h for the credit of the profession it 
is hoped will' not occur again. The personal representatives 
of a deceased defendant were brought by scire facias on the 
record, though it is a horn book principle that the surviving 
parties to an action are alone competent to litigate it. How 
the, same judgment could have been rendered or the same ex- 
ecution awarded against the surviving defendants and the 
.executors of the dead one it is not easy to conceive." This 
case arose in 1842, and the decision of the Supreme Court was 
made in 1847, so that, being subsequent to the act of 1834, 
there can be no question as to whether that act applied. The 
subsequent act of 1869, made no change in the state df the law, 
(Arundel vs. Springer, 71 Pa. 401) so that it remains the same 
as it was when this decision was made. It is conclusive of the 
present case, and substitution of the executor must therefore 
be refused. If the plaintiff desires to hold the estate of this 
decedent liable he must pursue the executor in an independent 
action, and that he has the right to do so we have no doubt. 
(2 Black on Judgts. g^ 'j'j'j, 779.) The English rule may be 
otherwise, but the American decisions uniformly sustain the 
eight. He will not therefore be seriously prejudiced by our 
decision, but whether prejudiced or not, we are compelled to 
declare that the law is with the respondent. 

Judgment is given on the demurer in favor of the execu- 
tor, and substitution is refused with costs. 
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COMMONWkALTH EX. REL. VS. FIELDS ET AL., 

In. the Court of Common Pleas of Delaware County. 

DESERTION — RECOGNIZANCE — JUDGMENT. 

A reoQgnizazuse in a dessrtian case is a pnraly dyil contract, and anything that 
would be a defense between private suitors may be pleaded to the action on the re- 
oognizanoe. 

In a set. fa, upon such reoognlBanoe judgment •should be for the Common- 
wealth for the amount of the recognizance and also for the relator for the amount 
of tile instalments then due. For .subsequent breaches other soi. /as. should be 
Issued. 

When by the relator^ acts the circumstances under which a recognisance in 
desertion proceedings was entered have been materially changed, the court will re: 
lieve the defendant and his surety and make such new order as justice may require. 

Slir rule to open judgment. 

Clayton, P. J., June 3, 1893. This was a desertion case. 
The wife was the complainant. The defendant, Benjamin 
Fields, was held in a recognizance in the sum of five hundred 
dollars with his mother, Mary E. Fields, as his surety, con- 
ditioned for the payment of a weekly allowance to his said 
wife and five children. Being in default, a sci. fa, was issued 
on the recognizance, judgment .taken and the damages were 
assessed by the plaintiff's attorney at seventy-six dollars. This 
sum was paid in cash on execution by the surety, and at the 
same time the two children, then in the custody of the plaintiff, 
the wife, were left with the defendant, the husband. The 
evidence shows that; when the order was made, the wife had 
firve children. Two were in the hands of the husband and 
three in the hands of the wife. The order was intended for 
the benefit of the wife and the small children under her care. 
When the judgment was entered on the recognizance, the 
parties had some kind of an agreement, which does not clearly 
appear by the testimony. The defendant has given his under- 
standing of the agreement to be that^ if he would take care of 
all the children and pay the amount. o£ -t^ie judgment thus 
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recovered on the sci, fa,^ he and his mother should be relieved 
from further liability. 

The district attorney, who now appears for the surety, 
says, his understanding agrees with the allegation of the de- 
fendant, but he cannot remember just what was said. It is 
quite certain some satisfactory agreement was then made. No 
further proceedings were had until February 6, 1893, when 
the counsel for the relator entered another judgment for want 
of a plea in favor of the Commonwealth for f\wt hundred 
dollars. On the thirteenth of February 1893, the surety 
obtained a rule to open said judgment. 

A recognizance in a desertion case is a purely civil con- 
cract. Anything that would be a defense between private 
suitors, may be pleaded to the action on the recognizance. 
The proceedings are similar to an action of debt, or scL fa. 
sur recognizance, against bail in a civil case. Where the re- 
cognizance, as in this case, is conditioned for payments in 
instalments, the proceeding should follow the practice in a 
civil suit upon a bond conditioned for the payment of mone}'' 
ii> instalments. In such cjise, the judgment should be for the 
penalty of the bond, with a suggestion of breaches, and the 
judgment should be for the Commonwealth for the amount 
of the recognizance, and also a judgment for the relator for 
the sum then due. For subsequent breeches, other scL fas, 
should be issued, and damages be assessed totics quoties. 

In the present case the judgment is clearly irregular, and 
as the circumstances have materially changed since the recog- 
nizance was entered, the judgment must be set aside as 
irregular. 

I am of opinion, under the evidence, that the defendant 
and his surety should be relieved from further responsibility 
on the recognizance. If the relator desires the court to make 
a further order for her support, she may commence a new 
proceeding when, under the light of the changed conditions, 
we will make such order, as justice may require. 

Judgment set aside. 
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Commonwealth Ex. Rel. C. J. Thomas vs. Horace 

Stevens et, al. Directors of the School District 

of the Township of North Abington. 

{In the Court of Comtpion Pleas of Lackawanna County^ No. 
i8j, April Term iSpj.) 

TAX collectors — FILING BONDS— APPOINTMENT OF— 

1. Where a person who has been elected tax collector fails to qualify within 
the time fixed by the act of Jnne 25, 1885, his right to the office ends and the court 
nmy dechune it vacant and appoint another person to fill the vacancy. 

2. Where in sach.a case the local authorities have given the tax duplicates to 
another person who has collected part of the taxes, the court to avoid confusion, 
will appoint such person to fill the vacancy to the exclusion of the one elected. 

8^, One claiming an office has the burden upon him of showing a clear legal 
right thereto, free from laches on Ids part 

The facts appear in the opinion. 

Edward Miles and R. H. Holgate for relator. 

\ J. W. Carpenter and Chas. W. Dawson for respondent. 

P. P. Smith, J., March 13th, 1893. The relator sets forth 
in "his petition for a writ of alternative mandamus against the 
defendants in this case, that he was duly elected tax collector 
of North Abington Township on the third Tuesday of Feb- 
ruary, 1892, and filed his oath of office and bond in the office 
of the clerk of the Court of Quarter Sessions of this county on 
the tenth day of January, 1893, at which time the bond was 
approved by that court. It is also alleged in the petition that 
at a meeting of the school directors of said township the de- 
fendants elected one J. W. Smith, collector of school taxes and 
placed in his hands for collection the duplicate of school taxes 
for the year 1892. The relator also avers that he has "within 
three months last past at two several times demanded from 
said school board * * * said duplicate," which was refus- 
ed. It was asserted at the argument, and not denied, that Mr. 
Smith entered upon the duty of collecting the taxes charged 
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in the duplicate, and had collected a portion of them prior to 
the commencement of this proceeding. The act of assembly 
providing, for the election of tax collectors provides,, that if any 
person elected to fill the office of tax collector shall fail to take 
and subscribe an oath of office and file the same in the office 
of the clerk of the' Court of Quarter Sessions of the proper 
county and enter into a bond with at least two sufficient 
sureties, to be approved by the court, or a judge in vacation, 
and also file the same in said clerks office, on or before the 
fourth day of the term of said court next ensuing his election, 
the said court shall declare the ofhc^ vacant and appoint a 
suitable person to fill the same. The act further requires that 
tax duplicates shall be issued to the collectors not later jthan 
August first of each year, that the collectors shall give pu4blic 
notice of the time and place where the tax payers may go and 
pay their taxes, and an abatment or reduction of two per cent. 
shall be made if paid within sixty days from the date of such 
notice and if not paid within six months from that date an ad- 
ditional charge of five per cent, shall be added and collected. 
This law also, by amendment, requires tax collectors to pay 
over within fifteen days after the expiration of the sixty days 
during which a reduction . might be had, all taxe? collected 
within that period, and to pay over all taxes collected there- 
after at regular intervals of one month, and to make a full and 
complete settlement of all taxes collected not latter than three 
months after the expiration of the collectors term. 

Less than sixty days of the term for which the relator 
was elected remained when this case was presented for argu- 
ment and more than six months had then elapsed after it be^ 
came the duty of the directors to issue the duplicate. It would 
be impossible for the relator to discharge the duties imposed 
on him by law and aflord the taxpayers the privileges given 
them or subject them to the penalties For failure to pay within 
the prescribed period, before the expiration of the terpi. No 
reason is assigned for the failure to qualify within the statutory 
period, which expired on the twenty-first of April, 1892, nor is 
it alleged that the relator entered upon the duties of the office 
before that time or since. 

With this state of facts and law confronting us we are ask- 
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ed now to compel the defendants to deliver to^the relator the 
duplicate of taxes for the year 1892. We must decline to do 
so. It is true the relator had a right to the office of tax col- 
lector, by virtue of his election, for the term of one year com- 
mencing on the first Monday of April, 1892, if he had qualified 
on or before the twenty-first day of that month as required by 
the act of assembly. But having failed to do that, nor in any- 
wise entering upon or attempting to exercise the duties of the 
office, within that period (or since up to within three months, 
at most of the commencement of this proceeding, when he may 
have made a demand for the duplicate,) he must be held to 
have forfeited all right to the office, and thereafter had no 
higher claim to it than any other citizen of the township, and 
without the aid of the court of Quarter Sessions could not as- 
sert any lawful right to hold it. The principle upon which the 
cases of Gregg Township vs. Janusin 55, Pa., 468, and Stephens 
vs. Potter 4, W. N. C, 375, were decided do not apply here. 
In those cases the officers had entered upon their official duties 
and the question in each was as to the binding efficacy" of their 
acts, they having failed to formally qualify before the proceed- 
ings complained about, and it was held that they were officers 
de facto so far as thejr transactions with other persons were 
concerned and their actions, otherwise lawful, were binding on 
the n>unicipalities. Public policy requires this for the protec- - 
tion and security of persons dealing with those found in the 
exorcise of public offices and apparantly clothed with authority 
to act in that capacity. But where a person is asserting a right 
to an office a different rule prevails.. No presumption aids him, 
and he has the burden of showing a clear right to the office 
ani remedy he invokes. And where, as here, the objections 
to his claim are based on his own neglegence and disregard of 
of the law, which may have tended to confuse and retard the 
public business, and which might be still more seriously com- 
plicated by his installation, a much stronger claim should be 
disclosed to warrant the interposition of a court on his behalf. 
The relator having been elected to the office we would be 
disposed to give weight to that fact in filling the vacancy, if 
the public interests would not be prejudiced by his selection. 
But though the school directors may rtot have had authority 
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to select a collector, their having done so was p.roba))ly made 
necessary by the failure of the relator to qualify, and as their 
appointee has collected considerable of the school taxes from 
taxpayers who no doubt belieyed he had authority to coUecjt 
thjem, we think the public interests will be best subserved, and 
confusion and perhaps considerable financial loss to the school 
district avoided by appointing the person they selected to com- 
plete the collection of the taxes charged in the duplicate in 
his possession. This will also, so far as it can now be done 
give validity to the collections already made by hipi and thus 
protect those who have already paid, from possible loss or fur- 
ther annoyance. 

When the bond of the relator was presented for approval 
nothing was said dbout the complications existing, and the 
order was hastily signed, regarding it as a matter of course. If 
counsel had stated the facts and the intended action to |i>e taken 
thereafter approval would not have been given. Whatever effect 
such approval might have if done with a knowledge of the facts, 
we believe under the circumstances it should not be allowed to 
stand to the prejudice of the taxpayers and school dirtrict of 
North Abington Township. 

We have therefore concluded, to refuse the writ of man- 
damus asked for in this proceeding; to revoke and annul the 
approval of relators bond as having been iniprovidently made ; 
to declare vacant tha office of tax collector of North Abington 
Township for the term commencing the first Monday of April, 
1892, and to appoint J. W. Smith to fill the vacancy. 

Now March 13th, 1893, the writ of alternative mandamus 
is refused and rule discharged. 
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Stephen Nealon 7v, Darby McNeai^ 

{fn the Court of Common Pleas of Lackawanna County, No, 
S47y January Term iSpj.) 

REVIVING JUDGMENT— APPEAL^AFFIDAVIT OF DEFENSE— PRE- 
SUMPTION OF PAYMENT — IRREGULARITY OF RETURN. 

As a general rale the prenimptkm of payment does not arftw until after twenty 
yean have elasped, bfat a shorter period than that, aided by dnpumfltancee which oon- 
tribute to strengthen nich presumption, f unyfih suiBdeut grounds for inferring 
the fact of payment 

Where, upon an appeal from a Jtrifp faei'in to revive a judgment which is nearly 
twenty yeans old, an affidavit of defenses is filed alleging payment of the antecedent 
debt but not of the judgment itself, the court will direct judgment to be entered not- 
withstanding the affidavit. 

The error of an alderman in making a writ of aeire/acian returnable eleven 
days after it is issued ia an irr«igalarity which will be cured by def endant'd appeal. 

Rule to show cause why judgment shall not be entered 
notwithstanding the affidavit of defense* 

CAas. H. Welles for plaintiff. 
//. C Butler for defendant. 

GuNfiTER, J., August 21, 1893. This is an appeal from 
the judgment of an alderman on a scire facias issued to revive 
a former judgment nearly twenty years old. The sci.fa./wdis 
issued on the nth of December, 1892, and was made return- 
able on the 22d of December, 1892, On the return day the 
alderman entered judgment in favor of the plaintiff and from 
this judgment theidefendant appealed. The original judgment 
was entered December 23d, 1872 

In his affidavit of defense, the defendant alleges that the 
proceedings and judgment of the alderman were illegal and 
that the alderman had no jurisdiction because the sci.fa. was 
made returnable eleven days after it was issued ; that he never 
knew until the issuing of the sci.fa. that the plaintiff claimed 
any thing from him ; that he had not been served with a .sum- 
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mons and never knew that judgment had been rendered against 
him that he never did and does not now know what said suit 
was brought for ; that about twenty-five years ago he bought 
goods from the plaintiff and that he paid for tbem at the time 
and took receipts in full but by lapse of time he cannot now 
find them and that he never bought any other goods of plain- 
tiff ; that no execution has ever been issued on the original 
judgment and that no claim was ever made on him by the 
plaintiff for the payment of the same. Counsel for the defen- 
dant contends that these facts are sufficient with the lapse of 
time to raise a presumption of payment and that the case is 
one for a jury. 

While the general rule undoubtedly is that the presump- 
tion of payment does not arise until twenty years have elapsed, 
it is well settled that a shorter period than that, aided by cir- 
cumstances which contribute to strengthen such presumption, 
may furnish sufficient grounds for inferring the fact of pay- 
ment. Hughes vs. Hughes, 54 Pa., 240 ; Brigg's Appeal, 93 
Pa., 485. But there must be some circumstances, though it is 
difficult to define what they may be. Diamond vs. Tobias, 12 
Pa.. 512. They must be such as aid the presumption arising 
from time, and persuasive that the time would not have been 
suffered tq elapse had the debt remained unpaid. They must 
not be so equivocal as to possess no tendency in any direction. 
Hughes vs. Hughes, supra. 

It will be observed that nowhere in the affidavit doies the 
defendant allege or claim that the judgment which the plain- 
tiff seeks to revive has been paid, since it Was rendered. On 
the contrary he claims to have paid the plaintiff what he owed 
him before the judgment was obtained ; that he was ignorant 
of the' judgment and that he has had no dealings with the 
plaintiff since. It seen^s to me that before mere circumstances 
can be received as evidence of payment, there should be at 
least a claim of payment. In the case before us the defendant 
alleges payment, not of the judgment, but of the indebtedness 
which preceded it. The judgment was an adjudication against 
the defendant and to the effect that he had not paid the plain- 
tiff what he owed him. This adjudication was not appealed 
from, and is now binding upon us, and the only question we 
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can inquire into here is whether or not it has been paid. The 
fact that no execution had been issued ^nd that payment of the 
judgment had not been demanded for nearly twenty years 
might under some circumstances be very persuasive evidence 
that the judgment had been paid, but under the circumstances 
of this case, the defendant not alleging payment of the judg- 
ment itself but of the antecedent debt, and arresting ignorance 
of the judgment they are too equivocal to be given any con- 
sideration. 

The error of the alderman in making the writ of scire 
facias retujnablc; eleven days after it was issued was an irregu- 
larity which was cured by the defendant's appeal. 

The rule is made absolute, and the prothonotary is direct- 
ed to calculate the amount of the judgment 



Gardner vs. City of Chester, 

{In the Court of Common Pleas of Delaware County,) 

MUNICIPAL CORPORATION — ASSESSMENT OF DAMAGES FOR 

MUNICIPAL IMPROVEMENTS — CONSTITUTIONAL LAW 

—ACTS OF MAY l6, 189I, AND JUNE I3, I874. 

By Article XVI, Sec. 8, of the Constitaticm, and tJie Act of Jime 18, 1874, » 
oniiiicipality is given the rig^t of appeal from the award of a jury waniWMidamageg 
caoiied by a municipal improvenient. 

Appeal by city from report of jury to assess damages. 

Rule to strike off appeal. 

Clavton, p. J., June 6, 1893. These juries were appoint- 
ed under the Act of May 16, 1861, P. L. 75, which seems to 
restrict the right of appeal to the party whose property is taken. 
The constitution of 1874, however, Art XVI, Sec. 8, clearly 
gives the right to appeal to the property owner, and declares 
that the ^'amount of such damages, in all cases of appeal, shall. 
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Oh demand <tf either party, be determined by a jury, according 
to the course of the common law/' 

This, by a strict reading, would only apply to the proceed- 
ings after the property owner had appealed. Then either party 
could demand a jury trial, or agree upon any other mode of 
ascertaining the damages. The State constitution is always 
to be liberally construed. A liberal construction would give 
to either party the right to appeal. The legislature is certainly 
competent to grant such a right. The act of June 13, 1874, 
Sec. I, P. L. 283, declares as follows : "In all cases of damages 
assessed against any municipality, etc., whether such assess- 
ment shall have been made by viewers of otherwise than upon 
a trial in court, and an appeal is not provided for or regulated 
by existing laws, an appeal may be taken by either party to the, 
Court of Common Pleas of the proper county within thirty 
days," etc. 

*rhe right to a trial by jury is always favored by the law. 
The too common disposition to award heavy damages against 
municipal corporations requires that they should have the same 
right to appeal as that given to the other party. The State 
could take the land without compensation if it were not for the 
constitution. As the State has determined to allow just com- 
pensation; ft cao ascertain the damages in any way most con- 
venient. If a jury trial is allowed the land-holder there is no 
good reason for refusing it to the representative of the State. 

We are of opinion that the act of 1.884, above cited, was 
intended to give the right of appeal to the municipality. No 
existing law had given it the right to appes^l. The act must 
mean something and we hkve but little doiibt that it was in- 
tended to meet tlie present case. 

Rule discharged. 

iWeekly Reporter.] 
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Mu'HAEL Godfrey, ct. al. vs. The Moosic mountain ani) 
Carbondale Raii.road Company. 

(/« iAe Court of Common PUas of Lackawanna County, No. // j, 
June Term, iSgi,) 

APPEAL— joint plaintiffs. 

Where an awi-aixl of "nc» eautte of action*' !» eutcivcl apiinst thiiee j( hit pliiiu- 
tiff« and one of them take's an ap|jc*Hl, wlieveu^Ktn doI'iMidant entvi'K pica ante party 
appealing and imucs exiieutiou for cwih u^ainnt the other. Hrld^ that ail the plain- 
tiffs may Ktand upon the apiieal if th»'y no dehire. 

The facts appear in the opinion. 

W. H. Stanton for plaintiffs. 

\V. IV, Watson and IV. S. Dic/ii ior defendant. 

GUNSTER, J. August 2 [, 1893. Three plaintiffs, Michael, 
Patrick and William Godfrey, jointly brought an execution of 
trespass against the defendant, The Moosic Mountain and 
Carbondale Railroad Company. The defendant entered a 
rule to arbitrate and obtained an award against the plaintiffs of 
no cause of action. One of the plaintiffs, William Godfrey,, 
obtained an order of court allowing an appeal without the 
payment of costs and entered an appeal. Thereupon the de- 
fendant entered a plea of "not guilty" as to William Godfrey 
and caused a writ of fi. fa. to be is.sued against the other 
plaintiffs for costs. This writ we are now ordered to set aside. 
Counsel for plaintiffs contends that the appeal by William 
broght the case into court on behalf of all three while counsel 
for defendant contends that it brought the case into court 
only as to William and that the judgment entered on the 
iiward of arbitration is final as to Michael and Patrick. 

*'The general rule is that where .plaintiffs bring the writ 
of error they must all join, and there can be no severance, be- 
cause, as they have a joint right to the debt or damages, 
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which they are proceeding to recover, the release of one 
would bar theai all, and oh the same principle, the dissent of 
one to the writ of error^ shall bar the others from prosecuting 
it. But when the defendants bring the writ of error, the ob- 
ject is to discharge themselves from the judgment, and not to 
recover anything. There is therefore no joint right. If one 
defendant could prevent the other from bringing a writ of 
error, it would not only be a great hardship,, but might be of 
most mischievous consequence; for the plaintiff, having a right 
to make any persons defendants whom he thinks proper, 
might by collusion introduce a defendant for the purpose of 
avoiding a writ of error. The same law which governs writs 
of error will apply, wjth at least equal force, to appeals." Gal- 
lagher vs. Jackson, i S. & R., 492. 

There may be some question, from the face of the record, 
whether the appeal entered was intended for all the plaintiffs* 
or- for Williain alone. The praecipe is as follows: "Enter an 
appeal from' award of arbitrators in this case on part of plains 
tiff William Godfrey," and is signed by the attorney of record 
for plaintiffs' as "Att'y for Plffs." The affidavit is made by 
William and the recognizance is conditioned "that the above 
appellant . shall prosecute the above appeal with effect and 
without delay, and if appellant be unsuccessful Ac shall pay all 
costs that may be legally recovered against /ivn, or in default 
thereof 1^ that said David Dee will do so for /«;;/." But how- 
ever that may be, both* Michael and Patrick now stand upon 
the appeal, instead of disavowing it, and the .defendant has 
entered a plea. It is true this plea purports to be only against 
William but it is nevertheless a recognition of and an un- 
equivocal acquiescence in the appeal. As William had no 
right to appeal for himself alone we fepl Inclined under the 
peculiar circumstances of the case, .to treat the appeal as if it 
had been entered for all, If the appeal was invalid the pro- 
per course was to have it stricken off and have execution 
issued against all the plaintiffs. 

The rule is made absolute. 
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Murray, Jackson & Co. vs. J. M. RHi)r)Es. 

In the Court of Common Picas of LfLcka^atina County, No. 1060, 
September Ternt^ i8go. 

AGISTER— DUTIES- 

An agister Is nut I'eqiiired to take any grater care of stock than an oixliuaiib- 
prudeut inau would take of his own propoi'ty. 

Exceptions to report of Referee. 

The facts sufficiently appear in the opinion. 

J/, li. McDonald for plaintiff. 

A. D. Dean fpr defj^ndant. 

GUNsTEk, J. August 21, 1893. It was contended before 
the referee, as well as uport the argument of the exceptions 
to his report, that a person who receives living animals to 
keep for the owner, and is to be paid for his care, watchfutness 
and sustenance, is bound to take the utmost care of them, and 
he is responsible for damage or injury resulting from ordinary 
casualities if such darriage might have been averted and pre- 
vented by the exercise of great care and diligence, while this 
position is apparently sustained by the test in Addison on 
Contracts,* 417 and in Addison on Torts, page 604, it is not 
correct. Agisters, like other bailees for hire, are bound to 
exercise only ordinary care and diligence. Story on Bailments. 
§443; Umlaufvs. Baessebl, 38 111. 96; Halty vs. Market, 44 
111. 225; Mayn.rrd vs. Buck, 100 Man. 40; McCarthy vs. Wolf, 
40 Mo. 520; Keg. vs. Toney, 24 Mo. 600; Waldo vs. Beckwrit, 
I New Mex. 97: Eastman v.s. Patterson, 38 Vt. 146. 

The referee's fiindings of fact are abundantly sustained b}' 
the evidence and we find no error in his conclusions of law. 

The exceptions are^dismissed and it is ordered that judg- 
ment be entered in accordance with the report of the referee. 
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Clader vs. Shepowich. 

(/« the Court of Common Pleas of Luzerne Connty.) 

JUSTICE OF THE PEACE — CRIMINAL SUIT — CIVIL ACTION. 

Where a warrant has been iasued by a Jostioe of the Fteoe in. the hame of 
the Commonwealth^ for the arrest of a party cfaaiiged with a crime, it is not compe- 
tent for the magistrate to convert the case into an action for damages, and enter a 
judgment as in an ordinary action of treapaas in favor of the plaintiff. 

Certiorari. 

G. Z. Halsey for plaintiff in error. 

Woodward, J. April 17, 1893. The defendant, Joseph 
Shepowich, made oath before the Justice "that D. Clader, on 
Sunday, the 20th day of December, iSQr, unlawfully entered 
this deponent's, house in West Hazleton, Luzerne county, 
broke open the inside doors, and otherwise committed tres- 
pass,*' Thereupon the Justice issued a capias to the Consta- 
ble, commanding him "to take the body of D. Clader and 
bring him before W. M. Jones, one of the justices of the peace, 
&c., to answqr the Commonwealth upon a charge, founded on 
the oath of Joseph Shepowish, for trespass," &c. The case 
came to a hearing before the Justice on February 5, 1892, the 
plaintiff only appearing, and judgment was then entered "for 
plaintiff and against the defendant, D. Clader, for three hun- 
dred dollars and costs, by default." 

This judgment cannot be sustained. The warrant having 
issued in the name of the Commonwealth as for a criminal 
offence, it was not competent for the Justice to convert the 
case into an action for personal damage and enter judgment 
for the plaintiff, as if the proceedings were in the nature of an 
ordinary action of trespass. The same question arose in this 
Court in the case of .McClo«ky vs. Fistner, 2 Luz. Leg. Reg. 
606, and was decided by Judge Rice. The proceedings are 
reversed. 
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Jacob Rupp vs. Swartz & Evans. 

{In thi Court of Common Pleas of Lackawanna County^ No. 164^ 
March Term, i88g,) 

SET-OFF — JUDGMENTS — COSTS. 

One judgment will be le^off against another regardlew of its character, or of 
the incidentB which pertain to its enforcement. 

Where a party is sued in a representative capadtj and judgment is entered 
against the plaintiff, the costs which the defendant recovers, ao far as they belong 
to liim at all, belong to him individually. 

The costs of a case so far as they are made up of officei^' fees belong to them 
and not to the party in whose favor judgment is entered; if the parties recovering 
desires to make the costs available as a set-off he must first pay them. 

One judgment cannot be set-off against another until both have been entered 
and the record is compteta 

Rule to set-off judgments. 

W. S. Huslaneterzxi^ A, A, Voshurg for plaintiff. 
H, M. Edwards for defendant. 

Archbald, p. J. August 21, 1893. In setting off one 
judgment against another, we are not concerned with the char- 
acter of either, or with the incidents which pertain to its en- 
forcement. Each is to be regarded as a debt, and as such it 
may. be used a3 far as it will go, to meet and cancel the other. 
It does not matter therefore in the present instance that one 
judgment is for costs, while the other is for a tort, because 
they both stand alike in ail application such as that which is 
before us. This we have decided at the present term in Pasek 
vs. Vockroth, No. 41 \, Apl. T. 1893. See also Riehl vs. Vock- 
roth, I Dist. Rep. 80. 

But it is also objected thait the judgment which the de- 
fendants desire to use is not in the same right ad the one here 
because it is in favor of SwartZr as executor^ T^e judgment 
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deferred to is one for costs, entered against Jacob Rupp, the 
plaintiff therein, on a non suit, in an action brought against 
John M. Swartz executor and J. H. Evans. It is claimed that 
these costs belong to the estate of which Mr. Swartz is the 
representative, and can not therefore be set off against his in- 
dividual debt. This is clearly ajnisapprehension of the effect 
of that judgment. While Mr. Swartz was sued in a represen- 
tative capacity, the costs which he recovered so far as they 
belong to him at all, belong to him individually. No doubt 
the expense of defending the case including the costs incurred 
could be charged up by him against the estate in his Jiands as 
part of the expenses of his administration of it. But the lia- 
bility for these costs to the officers of the law and to his wit- 
nesses is in the first instance personal, and in recovering judg- 
ment for them against his opponent he recovers it individually 
as a party to the action to reimburse him for that for which 
he was thus personally liable. Had he had occasion to sue 
Rupp for these costs he could have brought suit in his own 
name, (Singerly vs. Fox, 75 Pa. 1 1 2). The estate is only re- 
motely interested in them, in case the executor should claim 
to be reimbursed for them out of it. As the case at present 
stands, we must regard them as belonging to him and not to 
the estate. 

.It is to be further noted that the argument advanced 
leaves Evans the other defendant entirely out of sight. The 
judgment for costs is as much in his favor as in that of Swartz, 
and yet it is difficult to see how it could stand at the same 
time for Evans and also for the estate. 

There is moreover another consideration which leads to 
the same result. The costs of a case, so far as they are made 
up of the fees of officers of the law, belong to such officers and 
not to the party in whose favor judgment happens to be ren- 
dered, who stands merely as trustee for them. (Ranck vs. 
Hill, 3 Pa. 423). It is only where by payment ho has made 
them his own, that they become his in fact, and it js only in 
this way that they become available to him as a set off. 
(Howell vs. Withers, 1 Dist. Rep. 62). The bill of costs for 
his witnesses are however his own. (Thomas vs. Huriictt, 2 
Luz. Leg. Reg. 155), and he is entitled to receipt for them, but 
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this is clearly upon tne principle that he is directly liable to 
his witnesses for their fees and mileage, without regard to the 
result of the suit ; being so liable the costs which coyer them 
are regarded as belonging to him. In the present instance 
therefore, it cannot be successfully claimed that any part of 
this judgment for costs belongs to the estate of which Swartz 
is executor ; not the officers' fees for they belong to the offi- 
cers who earned them : not the fees of the' witnesses for these 
are either to go to the witnesses themselves or to Swartz and 
Evans who are directly responsible for them. This effectually 
disposes of the objections raised to the proposed set off. 

There is one thing however yet to be touched upon.. This 
is a rule to set off one judgment against another, when a.*^ a 
matter of fact neither has been formally entered, in the one 
case a non suit was ordered, entitling the defendants to a 
judgment for costs, and in the other, the plaintiff has recovered 
a verdict, but in neitjier case has any further step been taken. 
We were asked at the argument to treat the matter as though 
both records showed a formal entry of judgment. We have 
done this so far, as to give our opinion on the merits of the 
application, but we cannot make an available order to set off 
one judgment against another when no such judgments exist. 
The record must be completed before we go any further. It 
may be that the defendants could pay into court the balance 
due the plaintiff in the present case, and then have leave to 
take the money out in the other, thus practically effecting 
what is sought to be accomplished by the pre.sent rule. In 
that way too, the fee's still due therefrom to the court officers 
could be taken care of. But so far as the present rule is con- 
cerned it is premature and for this reason it must be dis- 
charged, reserving to the defendants the right to renew this 
application when they are in shape to do !>o. 

Rule dijScharged without prejudice. 
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SiPPLE VS. GULDIN. 

(/« ///r Court of Common Pleas ef Luscrnc County.) 

PRACTICE— JUSTICE OF THE PEACE. 

In proceedings beforea Justioeof the Peace it must appear that theiv was 
either proofs or allegations offered in support of plaintiff^s demand. 

Certiorari and exceptions. 
r. R. Martin, for plaintiff. 

Lynch, J. April 24, 1893. It appears by the record 
sent up that the defendimt in the action was served by pro- 
ducing the original summons to him and informing him of 
the contents thereof. On the day set for the hearing of the 
case the defendant was present at the appointed hour. The 
claim of plaintiff was for twenty dollars and twelve cents (in 
assumpsit), but it does not appear that there was either proofs 
or allegations offered in support of plaintiff's demand. So 
far as the record of the justice shows the only pretense for 
entering judgment against the defendant was. "one judgment 
exemption note of two dollars and ninety cents, dated the 
twenty-eighth day of March or April, 1890," and again 
"judgment rendered on a statement produced from the Or- 
phans' Court of Luzerne County." It is not even stated that 
the note was executed by the defendant or that he had agreed 
to pay it. What the "statement" was we are left to surmise. 

Proceedings reversed and set aside. 



LACKAWANNA JURIST. 129 



Commonwealth 7's. Johnson. 

In the Court of Quarter Sessions of Lackawanna County^ No. 
202. October Sessions, iSg2, 

CRIMINAL LAW — QUASH1N(; INDICTMENT, ACT OK MAY 6, 
1887 — MUTII-ATING C0NSTAHLE\S NOTICE. 

The Act of May 9; 1887, making it a misdenujanor to mutilate, destroy, tear 
down, CH* remove any show bill, placard, progiuiume, poKter ur other advei-tisenient 
does not include the tearing down of a conxtable notice of sale. 

QiMry, Will an indictment lie under the common law for Kuch an act? 

Rule to show cause why indictment shall not be quashed. 

INDICTMENT. 

In the Court of Quarter Sessions of the Peace for the County 
of Lackawanna, No. 262, October Sessions, 1892. 
County of Lackawanna, ss.: 

"The grand inquest of the Commonwealth of Pennsyl- 
vania inquiring for the County of Lackawanna upon their re- 
spective oaths and affirmations do present that Mary Johnson, 
late of said county fence on the fifth day of September, in the 
year of our Lord one thousand eight hundred and ninety-two 
at the county aforesaid and within the jufisdiction of this 
Court then and there being did wilfully and maliciously muti- 
late, destroy, tear down, and remove a certain show bill, pla- 
card, programme, poster or other advertisement, to wit : a 
constable*s notice advertising certain property for sale, posted 
upon a certain rail, fence,^bill board or other structure,to wit: 
a house located upon a certain public highway in the county 
aforesaid. Contrary to the form of the Act of the General 
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Assembly in such case made and provided and against the 
peace and dignity of the Commonwealth of Pennsylvania.*' 

John P. Kelly, 
Witness: District Attorney. 

John Lynch. 

John P. Kelly, District Attorney, for Commonwealth. 
C. H. Soper for defendant. 

Arch BALD, P. J. August 21, 1893. This indictment is 
under the Act of May 6th, 1887, (P. L. 87), which provides 
that "any person found guilty of wilfully and maliciously 
mutilating, destroying, tearing down, or removing any show 
bill, placard, programme, poster, o( other advertisement, posted 
upon any rail, fence, bill board, or other structure in or located 
upon any public highway in this commonwealth, shall be 
guilty of a misdemeanor.** That whichthe defendant tore down 
in this case was — as it is described in the indictment — "a con- 
stable's notice advertising certain property for sale." The 
question is whether this falls within the purview of the statute. 
In our judgment it does not. The act was evidently passed 
to protect from mutilation or defacement the customary show 
bills and posters giving notice of coming public amu9i,ements, 
such as circus-shows, theatrical performances, concerts and the 
like. This appears not only by that part of the act which I 
have quoted, but also from the proviso, which declarejs, that 
the penalties of the act shall not apply "to those tearing down 
or removing show bills, play bills, posters [or] programmes, 
after the performance therein advertised; or to the owner or 
tenant of any building, fence or other structure, when the^me 
has been posted or put up without his or their consent, except 
such owner or tenant be the bill poster putting up or employed 
to put up the same." It is true that the statute uses the ex- 
pression, "other advertisement," and it is contended that this 
is broad enough to cover a constable's notice. But it is a 
familiar rule of construction, that terms which are employed 
together in an enactment as are these, are to be considered as 
of kindred significance, the more general meaning of the one 
being controlled by the particular expression of the other. 
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(Pardee's Appeal, lOO Pa. 412). What is meant in this con- 
nection therefore is other advertisements of like character with 
those already enumerated. It is not intended to apply to 
anything and everything set up along the highway which may 
be designated as an- advertisement, but rather to the bills 
and posters giving notice of or advertising public entertain- 
ments. The public have an interest in the information con- 
veyed by these and therefore in the preservation of them 
until after the time for the performances of which they gave 
notice have gone by, and this furnishes an occasion and a 
legitimate basis for the passage of the statute. We are not* 
justified in extending it beyond its proper purpose. 

An attempt has been made however to justify this in- 
dictment at common law and we have held the case under 
advisement rather on that account, than because of any doubt 
about its not coming under the statute. In Pennsylvania vs. 
Gillespie (Addison 267) an indictment was sustained which 
charged the defendant with unlawfully, forcibly and con- 
temptuously tearing down, and contemptuously refusing to 
replace an advertisement set up by the commissioners of 
Fayette county for the sale of lands for taxes. This would 
seem to go a long way towards sustaining an indictment for 
wilfully and maliciously tearing down a constable*s notice of 
sale, .such as has been attemptfid to be framed here. But 
without passing upon that question, we feel called upon to 
condemn this indictment as lacking in that particularity of 
averment which the pleader in setting out an offense of such a 
character would at least be bound to observe. There is noth- 
ing here to describe, locate or limit the charge except the most 
general terms. No constable is named, nor any process 
given, nor any locality designated. It might be made to apply 
to any constable in the county, and to any process which he 
might happen to have had in his hands within two years on 
,which he advertised the defendant's property for sale, whether 
landlord's warrant or execution. This is altogether too vague 
and indefinite. It amounts to no notice to the defendant of 
the charge which she is called upon to meet, nor is it suffici- 
ently certain to bar a second indictment. It may be added 
that this objection applies, whether our opinion as to its suffi- 
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ciency as an indictment under the statute is correct or not. 
The rule is made absolute and the indictment is quashed. 



Commonwealth vs, Schmidt. 
(/« t/u' Court of Common Pleas, No.j of Allegluny County^ No. 

S9J-) 
oleomar(;akine — sale "as an article ok food.*' 

In nn action for the penalty for unlawfully selling oleomai^^ariiie, the atate- 
ment is insufficient if It does not aver that the oleomargarine was mold *-*aa an 
article of food/' 

Rules for judgment for want of a sufficient afllidavit of de- 
fence. 

A. Blakely, for plaintiffs. 

Z>. F, Patterson, for defendants. 

McClung, J. April 8, 1893. We have here a series of 
suits for the penalty under the oleomlargarine Act. 

The penalty is imposed not for the simple sale of the arti- 
cle or the simple offering for sale, etc., but for the selling .or 
offering for sale, etc., of the article "with intent to sell the 
same as an, article of food'' 

It is conceded that in none of the cases does the statement 
or affidavit contain an averment that the oleomargarine was 
sold or exposed for sale as an article of food. Hence, taking 
as true all that is alleged the penalty does not follpw. 

It is true that the affidavits of defence indicate that upon 
amending the statement the plaintiff will have little trouble in 
proving this element of the offense, but that goes for nothing 
here. 

The statement and affidavit of claim taken as lite tally true 
will not support a judgment. 

The several rules should be discharged. 

County Court Reports.- From W. A. Challener, Esq., PittBburgfa, Pa. 
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John Davis vs. Commonwealth of Pennsylvania. 

{In the Court of Common Pleas fif Wyoming County?^ 

PRACTICE — JUSTICE OF' THE PEACE — FINE— SENTENCE. 

Upon a sommary conviction for cmelty to antmate, tlie defendant cannot be 

in Ub abeenoe. 
A aentence to paj a fi^ must state to whom it is payable. 

Certiorari. 

Harding and Jordan for plaintiff. 

Jas. W. Piatt for Commonwealth. 

SiLTSER, P, J., August 9, 1895. This was a charge of 
cruelty to animals. The information was made before a 
justice. Instead of issuing a warrant the justice issued a sum- 
mons which was returned served. The- defendant appeared 
ahd the case was continued for trial' before< the justice under 
the Act of i860 Purd. 414 P. L. 63 after various adjournments 
the case was called for trial on the 4th day of March, 1893. 

On the 27th of February, 1893 the justice issued a war- 
rant in which he commanded the constable to bring the de- 
fendant before the justice on the 4th of March, 1893 to answer 
the charge contained in the summons. The defendant did 
not appear and the constable instead of producing- the defend- 
ant's body produced Dr. Boston's certificate to the effect that 
the defendant was unable to be out.- Nevertheless the justice 
proceeded to try, sentence and commit the defendant in his 
absence. 

A motion was made to quash the writ of certiorari on the 
ground that it was not founded upon a proper oath and that 
it had not been allowed. The papers show that the affidavit 
was made in due form and that the writ was duly allowed and 
we decline to quash. 
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Under the Act of 1853, P. L. 304 an allocatur is no 
longer necessary. 

One exception to the record returned is that the justice 
could not sentence the defendant in his absence. 

Taggart vs. Commonwealth, 21 Pa. 527 is cited to justify 
such a proceeding. In that case one of the assignments of 
error was that the defendant was sentenced in his absence. 
Counsel for the defendant in error asserted that it did not 
appear from the record that the defendant was not present at 
the sentence. The court did not discuss that assignment of 
error ,but confine the opinion to the form of the sentence and 
we cannot accept that case as holding that a defendant even 
Ui a misdemeanor may be sentenced in his absence. 

The next case cited is that of Snyder vs. Commonwealth, 
8S Pa. 189. In that case the verdict was taken in the absence 
of the defendant who was out on bail and voluntarily absented 
himself from the trial. The opinion shows that larceny had 
never been a capital offense in Pennsylvania and that in the 
forms of trial it belonged to misdemeanors — although 
charged as a felony — therefore it was held that the verdict 
might be taken in the absense of the defendant, but the court 
say ''he loses no valuable right thereby, for he may move for 
a new trial or in arrest of judgment and cannot be sentenced 
until he appears." 

*'When any corporal punishment is to be inflicted on the 
defendant it is absolutely necessary that he should be person- 
ally before the court at the time of pronouncing the sentence." 
I ChittysC. L. 695. 

And when he is committed to prison it ought to appear 
upon the record that he was present at the time ofcommittal" 
Ibid 696. 

A sentence that directs the defendant to pay a fine of $10 
and commits him to the county jail until paid, inflicts corporal 
punishment and being done in his absence the comn)itment 
takes effect before he has any opportunity to pay. 

"Absence i^ not permitted at sentence in any cases punish- 
able corporally where however the offence is a misdemeanor, 
partaking of the nature of civil process, and where the 
punishment is'simply a fine, such absence, the defendant being 
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under recognizance to obey the sentence of the Court has 
been allowed." Wh. C. L. 3000. 

In view of these authorities we sustain the third, excep- 
tion. 

The sentence does not say to whom the fine is to be paid. 
This is a fatal objection. A sentence to pay a fine of $10 to 
the Commonwealth would be good in form and the law would 
then make the distribution but the sentence does not say "to 
the Commonwealth" it is merely to pay a fine without saying 
to whom. 

Judgment reversed. 

From E. J. Jordai, BH|.f.TuDkhaiuiodc, FI&. 



Grim w. Reinbold. 

(/if ih€ Court, of Common Pleas of Narthampton County^ 

AMENDMENT OF VERDICT OF JURY BY THE COURT— INTEN- 
TION OF JURY — POWER OF THE COURT. 



While- tbe Coort has poirer to amend a venUot ao as to make, it ooofonn to 
the iiiUniiom of the jury, it oamiot to nieet the a niJiJu a e il eqnitiea of the caae siibgti^ 
tute a verdict of iti own. 

Where one of two imiooent penons most aniEer, he mwt hetac the kiai whose 
act or neglect has been the oooqaion of the sulTering. 

Rule to show cause why the verdict shall not be amended. 

Schuyler, P. J.— The verdict actually returned by the 
jury was in favor of the defendant generally. The verdict 
that the jury intended to return was ^in favor of the defend* 
ant for ten hundred and forty dollars," The mistake was 
made by the foreman. If this were all it would be .our plain' 
duty to amend the verdict so as to make it conform to the 
intention of the jury. We think we have the power- to do 
more than this. Now it so happens that the verdict which, 
the jury intended to render was in itself a mistake. 

The action is replevin and the property was delivered to 
the plaintiff under the writ. Given a verdict in favor of the 
defendant, and some damages for the detention woukl heccss- 
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arily follow. The defendant did not claim exemplary dam- 
ages. On the contrary he put a point to the Court that the 
measure of damages was interest on the value of the property 
during the time it was in the possession of the plaintiff and 
the point was affirmed. Had the law as thus declared been 
heeded by the jury in no view of the evidence could the ver- 
dict have exceeded six hundred dollars and even that sum 
would have been extravagantly high. 

Here, then, we are in a dilemma. If we refuse to amend 
the verdict the defendant will be deprived of the damages to 
which he is clearly entitled. .On the other hand, if we amend 
the verdict so as to makejt conform to the intention of the 
jury the plaintiff will be compelled to pay far heavier damages 
thad he ought to pay. There would seem to be no middle 
ground. We cannot directly nor by indirection, reduce the 
amount of the verdict agreed upon by the jury, for that would 
be a clear invasion of their province. We cannot grant a new 
trial for the time for that has long since passed; Syracus vs 
Carothers, 63 Pa, 379; Lancfe vs. Bonnell, 105 Pa. 48. That 
the defendant finds himself in this predicament is due exclu- 
sively to his own laches. The mistake of which he complains 
was over a year old before he took any steps to have it cor- 
rected. More than this, with full knowledge of the mistake-, 
he paid the jury fee and caused judgment to be entered on 
the verdict at the same term at which the verdict was render- 
ed. He could have had a new trial for the asking if he had 
applied for it in time, which would have given the plaintiff 
another chance for a verdict in his favor. Of this chance the 
pliantiff has been deprived through no fault of his own. We 
think, therefore, that- the present rule should be discharged oh 
the principle that "where one of two innocent persons must 
suffer, he must bear the loss whose act or neglect has been the 
occasion of the suffering;** Jeffers vs. Gill, 91 Pa. 295. 
Rule discharged. 

York Logal Rectml. 
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Pasek vs. Vockroth. 

(In the Court of Common Pleas of Lackawanna County^ Nt>. 411, 
April Term, iSgj.) 

JUDGMENTS— SET OFF— TORT. 
A-Judgment given for a debt may be setoff against one obtained uixm a tort. 
• Rule to set off judgment. 
The facts appear in the opinion. 
E. C Newcomb for plaintiff. 
W. 5". Huslander and A. A. Vosburg for defendant. 

Archbald, p. J. August 21, 1893. On February 14th, 
1893, August Vockroth obtained judgment for $5 ahd costs 
before one of the aldermen of Scranton in an ac.tion of Trover 
against Frank and Julia Pasek, which judgment was sub- 
sequently removed by certiorari into«this court to No. 411, 
April term, 18^3 and there affirmed. In the meantiine on 
April I, Julia Pasek filed to No. 836 of the same term the 
transcript of a judgment for damages amounting tp $48 and 
costs obtained in landlord and tenant proceedings had before 
Alderman Wright against the said August Vockroth. This 
latter judgment the defendants ask to be allowed, to siet off 
against the ^\^ dollar judgment of their opponent. 

This application is resisted on two grounds. 1st. That 
the judgments are not in the same right; and 2d. That* they 
are not of the same rank or grade. We see nothing iiT either 
of these objections. While it is true that Vockroth 3 judg- 
ment is against both Frank and Julia Pasek, and the judgment 
asked to be set off. is in favor, of Julia Pasek alone, yet there 
is no reason for refusing upon that ground. It is fannliar law 
that two defendants may use a set off which either of them 
has against the plaintiff (Miller vs. Kreiter, 76 Pa. 78) and that 
is merely what is sought to be done here. 

NeitheiTls there anything in the other objection. * The 
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contention is indeed made that the judgment of Vockroth is ^ 
for a tort, while that of 'the Paseks is only for a debt, and that 
they are not therefore on a par. But the basis of this argu- 
ment is not sound. The mere fact that the defendants in the 
judgment for a tort have no right of exemption, or that it 
can be enforced against them by their arrest and imprisonment 
does not enter into the question. It was decided in Riehl vs. 
Vockroth, i Dist. Rep. 80 that a judgment as against which 
the right of exemption existed could be set off against one as 
to which there was a waiver^ and in principle that is the very 
case which we have here. Neither do we see how that which 
relates merely to the enforcement of the judgment enters into 
the question of its being met and satisfied by a connter judg- 
ment. Even of a judgment for ^l tort the plaintiff can ask no 
more than that he be paid, and he is practically paid when the 
judgment which he holds against the defendant -is balanced 
by the judgment which the defendant has against him. If he 
paid the defendant what he owed him upon the one, the de- 
fendant would be able to pay what he owed the plaintiff on 
the other. It is highly equitable to compel him to do^ this. 
Because the plaintiff has in the character of his judgment — as 
that it is for a tort — an extra means for enforcing the payment 
of it the defendant ought not to be deprived of the equity 
which he has to have the one judgment satisfy the other 

The rule is made absolute. Let a formal order be drawn 
by counsel 



City of Easton vs, Kem merer. 

In the Court of Common Pleas of Northampton County, No, do, 
October Term, 18^2, 

TAXATION — MUNICIPAL CORPORATIONS — LICENSE TAX- 
ACTS 23 MAY, 1889; 9 JUNE, 189I, P. L. 250. 

Under a city ordinanoe imfxxint; a lioenae tax on all milk venders, a peraon 
purmiing that occupation is liable for the tax noiwithstanding he holds a license 
from the court as a hawker and peddler. 

The case stated was as follows : 

"The city of Easton, the plaintiff above named, is a city 
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of the third class, duly incorporated as such under the laws of 
Pennsylvania. On July 20, 1891, the said city, by ordinance 
duly enacted by its councils and approved by its mayor, levied 
an annual license tax upon all vendors of milk within the cityj 
which clause of said ordinance is as follows, viz: "Milk venders 
shall pay an annual license of five (5) dollars." 

"The said defendant is a pensioner under the law of the 
United States and authorized to peddle under the Act of As- 
sembly of April 8, 1867, and its supplement of June 9, 189 1, and 
the milk which he vends is owned by him. He refused to pay 
said license tax to said city for the year 1892, during which 
year he was engaged in vending milk within said city, because 
of his right to peddle as above mentioned. 

"If the court be of the opinion that the city of Easton is 
entitled to receive said license tax from said defendant, then 
judgment to be entered for the plaintiff for five dollars, but if 
not then judgment to be entered for the defendant. The ^ 
costs to follow the judgment and either party reserving the 
right to siie out a writ of error therein." 

H.y, Steele, for plaintiff. — The levying of the tax i§ au- 
thorized by Act 23 May, 1889, Art. $, Sec. 3. Ordinances pro- 
viding for the levying of taxes of this character have been 
sustained under the police power: Warren vs. Geer, 117 Pa., 
207; Titusville vs. Brennan, 143 Pa., 642; 2 Beach on Public 
Corp., §1386, A milkman is a peddler; 100 111., 61. 

The Municipal Act is not in conflict with the peddling 
acts: Comm. vs. Morgan, 10 Co. Ct. R., 292; Harrisburg vs 
Schick, 104 Pa., 53; Williampprt vs. Brown, 84 Pa., 438. See 
also Beach on Pub. Corp., §1388; Youngblood vs. Sexton, 20 
Am. Rep., 667. 

The opinion of the court was delivered by 

ScHUVi.ER, P. J.— The plaintiff is a city of the third class 
with power to enact ordinances to levy and collect annually, 
for general revenue purposes, a license tax not exceeding one 
hundred dollars, inter alia, on "peddlers." By an ordinance 
of said city it is provided that "mifk venders shall pay an an- 
nual license tax of five dollars." The defendant is a milk 
vender and the present suit was brought to recover the license 
tax imposed under the above mentioned ordinance. A milk- 
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man is a peddler. Chicago vs. Barter, lOO 111., 6i.^ And the 
ordinance is constitutional: Warren vs. Geer, 117 Pa., 20. 

The sole ground on which the payment of the license tax 
is resisted is, that the defendant holds a license under Act 9 
June, 1891, P. L. 250, which provides "that every honorably 
dischai^ed soldier, sailor and marine of the military or naval 
service of the United States, who is a resident of this state, 
and who is unable to procure a livelihood by manuel labor, 
shall have the right to hawk, peddle and vend any goods, 
wares and Merchandise, or solicit trade within this common- 
wealth by procuring a license for that purpose." The defend- 
ant does not claim that he is exempt from the tax because he 
is an "honorably discharged soldier,*' but because of his 
license. 

But the peddling acts do not exempt the occupation of a 
peddler from taxation, while the municipal act above men- 
tioned expressly authorizes the taxation of that occupation. 
The former acts merely confer the privilege of peddling, 
while the latter act authorizes the taxation of that privilege. 
"There is no "necessary connection between a license and a tax, 
9A a business may be licensed and not taxed, or it may be tax- 
ed and not licensed. A license confers a privilege, and the 
privilege is sometimes taxed» as when a city is authorized to 
tax occupations licensed by the state.". Beach on Pub. Cor. 
§1388. License fees imposed for purposes of revenue are 
taxes: lb. §1386. We think ^therefor that the defence is not 
well taken and by the terms of the case stated 'judgment must 
be entered for the plaintiff. 

Judgment. for plaintiff. 
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City of Scranton vs. Davidson. 

In the Court of Common Pleas of Lackawanna County^ No, 12^ 

November Term, i8^i. 

ACT 23 MAY 1874— PAVING STREETS — ASSESSMENT-— CITY 

ENGINEER. 

Under the A6t of.May 38/ 1874, if Councils have directed that the City En- 
gineer nuke the assesBment for paving streets, and the property owners are notified 
of the time and place at which the assessment will be made, and they do not attend, 
they are bonnd by the assessment made. 

lYoperty owners are bound as a rule for tiieir proportionate part of the whole 
improvement messured by the foot frontage of tlieir lots, but there may be places 
in a long stretch of street which require to be exceptionally treated. 

Rule for judgment for insufficient affidavit of defense. 

An ordinance was passed by Councils and approved by 
the Mayor of the City of Scranton on October 24, 1890, pro- 
viding for the paving and curbing of Jefferson avenue between 
Lackawanna avenue and Gibson street, that the City En- 
gineer should make the asscessment and that the cost of the 
improvement be assessed equally in proportion to the foot 
frontage of each owner. 

The defendant in this case was assessed with a frontage of 
37.6 it., he refused to pay the assessment and in his affidavit of 
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defense claimed that he wa3 assessed with a greater number of 
square feet than there was paved in front of his property. 

/. H. Burns and F, L, Hitc/icock for plaintiff. 

y. Alton Davis for defendant. 

Archbald, p. J., September i8, 1893. If the assessment 
on which the lien in this case is based had been made after 
notice by the Board of Viewers provided by the statute, there 
can be no question but that it would be final and conclusive 
upon the defendants. Why is not an assessment made as this 
one was by the City Engineer equally so ? The act makes no 
distinction between the two so far as the effect of either is 
concerned. "The said assessment," it says, "shall be made 
by viewers upon the property benefited, where the 
improvement has been directed by Councils to be made 
according to benefits, and shall be by an equal assessment to 
be made by the City Engineer on the property in proportion 
to the number of feet the same fronts upon the street, lane, 
alley, or part thereof, improved or being improved, where the 
improvement has been directed by Councils to be made by the 
frontage rule. Notice of the time and place of making said 
assessment * « ♦ shall be given by the viewers, or 
by the City Engineer as the case may be, to all the owners of 
property that may be affected by said assessment" (Act 
23 May, 1874 Art. 15, Sect. 30, P. L. 326). If either 
of these methods of making an assessment is conclusive 
upon the amount of it, the other of necessity fs also. We re- 
gard both as having that effect. The proceeding is given the 
form of a judicial hearing where the party affected, is bound 
after notice to appear and make his case known. The very 
purpose of directing, that notice of the time and place of mak- 
ing the assessment shall be given is to afford the property 
owner this opportunity, and the necessary result is that the 
conclusion reached is binding upon him. There is no point in 
providing for notice unless this be the outcome of it. 

If a wrong principle is adopted in making the assessment, 
as for example if the foot front rule is applied to sab-urban pro- 
perty, this indeed may present. a different question. The vali- 



LACKAWAmfA JURIST. 148 

dity of the assessment in such a case would be open to attack, 
because of the inherent vice in the manner of making it. * This 
it may be said is what is attempted to be shown in the present 
instance, but we do not so regard it. The defendants merely 
assert that their assessment is too much and they endeavor 
to show by a calculation what they think it ought to be. 
They do not question the validity of the whole assessment, as 
they might if it wasrmade on a vicious and illegal basis, but 
only a part of it. We are asked to take their figures instead 
of those of the City Engineer. This we can not do. The 
defendants are bound for their projportionate part of the whole 
improvement measured by the foot frontage of their lot, and 
there is nothing to show that they are assessed with anything 
more or different. Such a calculation as they present in their 
affidavit does not necessarily do so. The assessment is laid 
not according to the square yardage in front of the property 
but according to the lineal footage across it, and the improve- 
ment is to be tiaken as a whole. There may be places in a 
long stretch of street which should be exceptionally treated; 
blocks where the roadway is very broad or very narroxv, or 
where one side is bounded by a public park, and the property 
owners are bound for the whole width of the street (McGough 
vs. City of Allegheny, 44 Pa., 1 18); and a block through which 
a street railway runs may be of this exceptional character. 
But that question is not fairly before us. A street railway 
does indeed run in front of the defendants' property as we 
may infer from the affidavit, but that they are differently situ- 
ated in thjs respect from other property owners' along the line 
of this improvement we are not informed. For aught wc 
know the railway runs the whole length of it. If their case is 
exceptional,, the affidavit does not show it. They simply rely 
on the circumstance, that taking the square yardage of one- 
half the street in front of their property, exclusive of that oc^ 
cupicd by the street railway tracks, the assessment at the 
price per yard fixed by the ordinance is apparently more than 
it ought to be. This is not sufficient to avoid the assessment or 
any part of it. The allegcrd excess may be due to reasons tliat 
we' known not of The figures of the City Engineer arc not 
before us, and can not be brought there. His figuring must 
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Stand — for the making of the assessment has been committed 
into his hands — unless there is ^ome inherent vice in it, and 
that the defendants are bound to clearly show. The figures 
which they make do not necessarily do so. Nor do they 
eveii establish that the property is charged with anything 
more than its fairly proportionate part of the whole improve- 
ment as measured by the foot frontage. The affidavit there- 
fore discloses no defense to the assessment and the city is 
entitled to judgment. 

The rule for judgment is made absolute. 
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Smith & Warren, Trustees vs. Meadow Brook Brewing 

Company. 

(In the Court of Common Pleas of Lackawanna County^ No 6ij^ 
June Term, iSgi.) 

TAX LIENS — POOR TAXES— ACT 2 JUNE, 1881— CONSTITU- 
TIONAL LEGISLATION— COUNTY AND BRIDGE TAXES- 
ACTS 13 MAY, 1879 AND 21 APRIL, I856— -SCHOOL 
TAXES — ACTS 4 MAY, 1 889, 23 MAY, 1889, P. L. 274 
AND 23 MAY, 1874 — TAXES IN 'THIRD CLASS CITIES — 
ACT 23 MAY, 1889, P- ^- 277— CLASS LEGISLATION. 

Poor Tazxs. 

Poor taxes are not a lien upon real estate. 

The Act 08 3 June, 1881. by which they are made sach, does not by its exprei» 
terms apply to cities of the first, second and fourth class, and it is therefore uncon> 
stitutioDal and void. 

COUNTT AND BBIDOB TaXES. 

County and bridge taxes so far as they are dependent on the same statute, 
hare no lien. 

The : liability of seated land for taxes assessed against them is too remote and 
contingent to create a lien. 

Even if the land be.ultimately liable if the collector fails to return it and 
claim exhoneration before the time fixed by the statute (Act 21 April, 1856, S3 Feb., 
1866), the land is discharged. 

Where a sherifTs sale is made before the time for returmng such taxes they 
cannot come in upon the fund, for the liability of the land has not then been detei^ 
mined. 

Even if such taxes have a lien, there js nothing which gives thempriorlry, and 
they would only take rank therefore from the date of their levy. 

As. against Judgment liens entered close to the time fixed for the levy by 
statute, the date of such levy becomes material and should be shown. 
School Taxx8. 

In School Districts in cities of the third class, which have not accepted'.the Act 
of 23 May, 1889, P. L. 274, sch ol taxes after the time fixed for their registry are not 
Ueus until registered. Farker's Appeal, 8 W. & 8., 449 distinguished. Plunkett vs. 
Magpire, 2 Pears. 271, followed. * 
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SembU, That prior to that time they are lieoB without T6gisla7 
test with other lieos the date of their levy should be diown. 
CiTT Tazx8. 

City taxes in cities of the third class are liens on the real estate against which 
they are assessed and have priority over ail other liens. 

The Act of 28 Ma% 1889, P. L. 877, by which socfa priority of Uen is given is in 
this- respect conaiitutional and valid. 

SembU, That it is legitimate legislation to provide, in a statute relating to 
cities of a single class, for the collection and enforcment ot taxes as lietis upon the 
landagainst which they are i 



Exceptions to auditor's report. 

The facts sufficiently appear in the opinion. 

Archbald, p. J., August 21, 1893. No dependence can 
be placed upon the Act of 2nd, June 1881 (P. L. 45) to sustaiq 
the lien of any of tire taxes in controversy here. By its ex- 
press terms, cities of the first, second and fourth class are 
excepted from its provisions and it is thus left to apply to 
cities of the third class, unclassified cities, boroughs and 
townships only. This makes it a local law, (Davis vs. Clark 
106 Pa. 377) and so far as its subject is the creation, or exten- 
sion of the lien of taxes, it falls within the familiar prohibition 
of the constitution and is void. This disposes at least of the 
claim of lien for poor taxes, and hence the exceptions of F. L. 
Wormser collector must be dismissed. 

So far as the county taxes, and the so-called bridge tax — 
which is nothing more than a county tax levied for a specific 
purpose — are dependent on the same statute (Act 2 June 
1881) there can for the same reason be no valid claim of lien 
made for them. But as there is another possible basis of lien, 
in the ultimate liability of the land to re*;pond for these taxes, 
it becomes necessary to consider the question from the begin- 
ning, without regard to the statute referred to. 

It was decided in Burd vs. Ramsay, (9 Serg. & Rawie 109), 
that — in the then state of the law — taxes due for seated lands 
are not a lien thereon, but only a personal charge against the 
owner or occupant. "If the legislature had intended to ceate 
a lien," says Gibson, J. "they would have provided some direct 
means of enforcing it: and the inference from the want of 
such a provision is irresistible." What was wanting however 
at that time has been since in a measure supplied by the 41st 
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section of the Act 29 April, 1844, (P. L. 501) which declares 
that: "All real estate within this Commonwealth on which 
personal property can not be found sufficient to pay the taxes 
assessed thereon, and where the owner or owners thereof ne- 
glect or refuse to pAy the said taxes, the collectors of the 
townships in which said lands lie shall return the same to the 
commissioners of the several counties, and the said lands shall 
be sold as unseated lands are now sold in satisfaction bf the 
taxes due by the said owner or owners." It seems to have 
been considered by Woodward, P. J., in Evans Estate, (2 
Wood. Dec. 166), that while "strictly speaking, general taxes 
are not a lien upon land," but only "in the first instance a per- 
sonal charge upon the owner," a certain modified form of lien 
was provided by this fact, and upon the familiar principle that 
where land is liable to be taken in execution or otherwise in 
satisfaction o' a debt or charge, the latter by the very force of 
this is made a lien thereon, ground would at first blush seem 
t9 be laid for a valid claim of lien for county taxes upon 
seated, the same as upon unseated land, There are other pro- 
visions of the law however to be looked into before we come 
to this definite conclusion. 

There is a marked distinction between the taxes on seat- 
ed and un-seated land, and we are not to be misled by any 
supposed analogy between them. In the case of unseated 
land, the land alone is liable and the tax-charge is direct and 
immediate. But in the case of seated land, it is the owner 
who is primarily liable, and the land only becomes so upon 
certain conditions and contingencies. One of the principal of 
these is, that if there be upon the land sufficient personal 
prcJperty to pay the tax which the collector might have seized 
by the use of due diligence, the land is absolutely relieved 
from the charge. (Act 13 May, 1879, ^ 2 P. L. 55). A sale 
made in disregard of this provision conveys x\o trtle (Bull's 
Appeal, 113 Pa. 510). The liability of the land is therefore 
not direct, but remote and contingent. The collector is bound 
to resort in the first instance to the owner of the land or the 
personal property if any upon it. If he fails to do this, the 
owner may at any time defeat a sale for non-payment of the 
tax by showing that there was sufficient personal property 
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there which the collector might and ought to have seized. 
The right to charge the land, and the right therefore to a 
claim of lien upon it, depends in any given case upon how this 
fact may be shown to have been. 

It is moreover provided by the third section of the Act 
21 April, 1856 (P. L. 477) that, "It shall be the duty of * * 
* * all collectors of any * ; * taxes whatever to make 
return to the county commissioners of any exhonerations 
claimed by them on or before the first day of January [ex- 
tended by Act 23 Feb., 1858, P. L. 45, to the first day of 
February] in each year: and it shall not be lawful for the said • 
County Commissioners to grant any exhonerations after that 
time, nor for the County Treasurer to sell any lands which 
shall have been retufned and taxe^ exhonerated after the said 
time." This introduces another condition precedent to the 
charging of the land with the tax. The tax must be returned 
by the collector for exhoneration within the time limited by 
the statute, or it can not be enforced against the land. Prior 
to that the collector is charged with its collection out of the 
owner, or the personal property upon the land. If he is not 
able to secure it in this way, it is his duty to return it and get 
exhonerated, and if he fails to do/this, and to do it within the 
proper time he and his bondsmen ar liable for the tax and the 
land is entirely discharged. (Vandemark vs. Phillips, 1 16 Pa. 
199. Winton Coal Co. vs. Campbell, 2 Lacka. Jurist 364). It 
is only when it has been duly returned and exhonerated that 
the tax can be said to be definitely charged upon the land 
against which it was assessed. Before that time the land is 
only contingently liable, and the lien of the tax if any is cor- 
respondingly uncertain and remote. 

It appears, therefore from these considerations that the 
right to resort to the land for payment of the tax, as given by 
the Act of 1844, is materially restricted by the Act- of 1856 
and 1879 referred to. According to these latter atts it is only 
upon certain conditions and contingencies, that the land can 
be returned and sold. This indirect liability does not consti-. 
tute a lien in the ordinary sense of the term. It is no doubt a 
continuing charge, which if properly followed up rtiay be ulti- 
mately made to directly attach to the land, and from which 



LACKAWANNA JURIST, 149 

the latter can not escape. But while the tax is in the hands 
of the collector, it hangs, so to speak, in the air. At that 
stage, it is a question whether the lend will ever be called upon 
for its payment. It can not be, if the collector neglects to re- 
turn it and be exhonerat.ed arid even then, the land will not be 
liable, if there was sufficient personal property upon it to meet 
the tax. Under the circumstances, the general rule which we 
started out to consider, that where there is a liability thWre is 
a lien can not properly be applied to the case which we have 
in hand, because the liability for the present is too remote and 
contingent. Even if there be an inchoate right to ultimately 
charge the land, no actual lien can be said to exist, until under 
the provisions of the law this right has become fixed and de- 
terminate. This is the co;iclusion which seems to have been 
practically reached in the case of Cohen's Appeal, lo W. N. C. 
230. That was an effort to enjoin th^. Treasurer of Luzerne 
county from selling two houses and lots for unpaid county 
taxes, one contention being that since the taxes became due 
there had been a sheriff's sale of the property whereby the lien 
of the taxes had been divested. In passing upon this, Hurtling, 
P. J. — whose opinion was adopted by the Supreme Court with- 
out qualification — after quite a lengthy discussion of the law, 
says: "From this review we conclude that taxes assessed 
against the owners of seated lands do not constitute a lien, 
technically speaking, in the.absenceof any statute making them 
such: [and] that in the case in hand neither the collector nor 
the municipalities to which the taxes were due could have 
claimed them out of the fund arising from the Sheriff's sale 
even if it was large enough (which does not appear)." 
Strengthened in my own views of the law by this expression 
of opinion I conclude that the county taxes here in question 
were not a lien upon the land sold, so as to be divested by the 
Sheriff's sale, and come in upon the fund. So far as the taxes 
of 1891 are concerned there is no evidence that they had been 
returned and exonerated' as required by the statute, and if not, 
the land had long since been discharged from liability of any 
kind whatever for them. And as to the taxes of 1892, while 
the time had not come for their return when the Sheriff's sale 
took place, by that very circumstance the liability o£ the land 
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for their payment had not then been determined. Equally in 
either case they have no claim upon the fund. 

While it is sufficient to rest upon the reasons so advanced 
the refusal to allow the county taxes out of the present fund, 
there is another and distinct ground for this ruling which is 
worthy of consideration. Even if I am mistaken in the con- 
clusions reached above, and county taxes are after all a lien 
on seated land there is nothing in the law (outside of the Act 
of i88£, which we have found to be unconstitutional) which 
gives them priority over other liens existing at the time of 
their assessment. This is decided in Brigg's Appeal, (i Walk. 
199), where the Supreme Court says: "As a general rule, 
however, taxes assessed upon land are not a preferred lien 
thereon. It requires an act of assembly expressly so declar- 
ing them to give that preference. No act is cited giving this 
except as to city taxes, * * * ^e are asked to 
go further and declare that taxes assessed on real estate for 
state, county and poor purposes have a prior claim over all 
other liens against the real estate in the distribution of the 
proceeds of a sale thereof. We know of no authority to sus- 
tain this view." In the present instance there are no unpaid 
county taxes for 1890 or prior thereto but only for 1891 and 
1892. The judgments Which claim the fund were entered in 
April and May 1891, so that their lien is prior to the^taxes of 
1892, and the only question is with regard to those of 1891. 
Under the decision quoted these could not in any event be 
counted as liens until the date of their levy, and the exact 
time when this was therefore becomes material. This how- 
ever the evidence does not show. The judgments which 
claim the fund were entered as follows: that of Smith, Vail & 
Co. April 4, 1891, that of the Dickson Mfg. Co. April 13, 
that of J.' Wilbur, May 9, and that of^ Smith & Warren. 
Trustees, May 29th. If the tapces^ claimed were levied prior 
to these dates, they would, -if liens, be entitled to take, rank 
accordingly, but how are we to determine this question with- 
out evidence? It is no doubt the duty of the County Comr 
missioners to settle their levy on or before the second 
Monday of April In each year, (Act 15 April 1834 § 8, P. L, 
512). That ddy in 1891 was April 13th. If we can presume 
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that the County Commissioners did their duty, this would 
bring the taxes prior to the Wilbur and the Smith & Warren 
judgments, and of equal rank with that of the DicKson Mfg. 
Co. but subsequent to the judgment of Smith, Vail & Co. 
But where as in this case the contending liens lie so close up-, 
on the line, we ought not to be compelled to resort to pre- 
sumptions to determine the rank of either of them. It was a 
very easy thing for the County Commissioners who claim 
these taxes to show just when they were assessed. It may 
have been prior to all of the judgments in question, or it may 
have been after one or more, or the whole of them. Which 
ever way it was should have been proved, so that we might 
have something more on which to dispose of the case than 
mere guess work. The exceptions of the County of Lacka- 
wanna are ovei. ruled. 

There is no proof that the Scranton School District has 
ever accepted the Act of 23 May 1889 (P. L. 274), and as the 
act rs expressly limited either to those cities so accepting, or 
to cities of the third class thereafter incorporated, without 
such proof we cannot apply its provisions to this case. So far 
asi the school taxes claimed are dependent upon it for a lien, 
they can not be sustained. 

Nor can anything be made of the Act of May 4, 1889 
(P. L^ 79). As is well said by the auditor this statute does 
not undertake to create any lien: it merely limits the lien, if 
any, of the taxes there enumerated to two years from the 
time of their levy, unless recorded in the Prothonotary's 
office &c. 

It is equally ineffectual to rely upon the Act of 23 May 
1889 fP- L. 277) relating to the incorporation and government 
of cities of the third class. Section eleven of Article fifteen 
of that act does indeed provide, that **all taxes assessed on 
real estate shall be and continue to be liens thereon from the 
date of the levy until paid." But this, from the context as 
well as the title of the act, does and can alone relate to city 
taxes. The same is true with regard to the like declaration ir 
Clause thirty-three of Section twenty of the Act of 1874 {V. 
L. 242), that **all taxes assessed and levied upon real estate in 
pursuance of this act and the laws and ordinances of^said city, 
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shall be a lien &c/* If therefore a lien for school taxes exists, 
it will have to be found in some other provision of the law. 

The 43rd section of the general municipal corporation 
Act of 1874 (P. L. 256) in substance provides khat the annual 
assessment of school taxes, in cities of the third class, shall be 
completed by the first day of June in each year, and duplicates 
of the same shall be placed in the possession of the treasurer, 
who shall collect and receive the same in the manner provided 
by the act for the collection of city taxes. In the 36th 
section of the act (P. L. 249) the directions are, that "after the 
first day of January in each and every year, the City Treasurer 
shall place correct arid detailed statements of taxes respectivly 
due on real estate in the possession of the City Solicitor, who 
shall cause the said taxes upon real estate remaining unpaid to 
be registered in the name of the city, if city taxes, and in the 
name of the proper school district, if school taxes, and against 
the person or persons charged in the duplicates with the same^ 
or {f any property has been transferred upon which such tax 
has been assessed, against the person or persons who may 
have become the owner or owners of the property, in the of- 
fice of the Prothonotary of the proper county, who shall keep 
a separate book for that purpose to be called [the] city lien 
docket; and all taxes so registered shall be and continue to be 
liens from the date of the levy thereof, on the real estate upon 
which they have been assessed for the the term of five years." 
It is claimed that a lien is given to school thie same as to city 
taxes by virtue of these provisions. Assuming for the sake 
of argument, that this is so, we are nevertheless compelled to 
note, that there is nothing in the law quoted which gives them 
priority. They are Kens if at all simply from the date of their 
levy. In this respect they differ from city taxes which by the 
express provisions of the law are made first liens, and given 
priority over all others. We have therefore in regard to these 
taxes, even on the assumption that they are liens, almost the 
same state of affairs that we had above with regard to county 
taxes. The judgments which claim the fund were entered in 
April and May 1891. and they therefore are superior in lien to 
the taxes of 1892. As to those of 1891 their rank being de- 
pendent of the date of their levy, this should have been 
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shown by th|5 evidence. The. law required them to be levied 
on or before the first day of June, but this was merely direc- 
tory, and even applying the presumption that the duty so 
enjoined was met, and that the levy was made at least by the 
Jast day named, this would still bring them later than the last 
of the judgments, and leave the lien of the latter unaffected. 

But this after all does not dispose of the school taxes of 
1890, and we have still to meet the question whether under 
any circumstances school taxes are a lien. The 36th section 
of the Act of 1874, quoted above, clearly makes them such 
from the date of their levy, if they be duly registered as there- . 
in required. It would also seem to follow from the provisions 
of the act, that they were a lien without registry, up to the 
time when such registry is required, that is to say until the 
first of January following their levy. But what, if this di- 
rection of the law be not followed, is their condition after that 
date? It was held in Parker's Appeal (8 VV. & S. 449) that a 
similar provision in the Act of 3 Feb. 1824 relating to the lien 
of taxes in Philadelphia was merely directory, and that it was 
HQt essential to a continuance of the lien that it should- be 
observed. But in that case there was also an express declara- 
tion in the act that all taxes in the City of Philadelphia 
should be liens from the date of their levy, and priority was 
given them over all other liens on the 4>ame property. It is 
clear from the opinion that it was because of these latter pro- 
visions, that the other with regard to registry was consided to 
be merely a direction, and not an essential conditidn of .the 
lien. But in that respect there is a marked distinction be- 
tween that case and this. In the statute before us, after the 
direction to register, it is declared' that the taxes so registered 
shall be and continue liens &c. and there is no provision- to be 
found anywhere outside of this, that they shall be liens at all. 
.It therefore becomes a condition of the existence and contin- 
uance of the lien of such tajces, after the date fixed for their 
registry', that such, registry shall be made. Any other construe- ^ 
tion does violence to the express terms of the statute. The 
purpose of the requirement no doubt Ls that parties dealing 
with the property may have notice of the tax liens against rt. 
other than those of the current year, and that a convenient 
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recoid may be made and kept where the condition of the pro- 
perty in this respect can at any time be known. It is but a 
reasonable means for carrying out this purpose, and enforcing 
this requirement to hold that after the first day of January 
the taxes of the past year have no effectual lien until they are 
registered. I do not mean to declare, by this ruling that the 
right of lien is gone, immediately that the first day of Janu- 
ary arrives; on the contrary I have no doubt but that the 
right to register is open for five years from the date of the 
levy, and that advantage may be taken of it at any time with- 
in that peroid. It would also seem to follow that forthwith 
upon such registry the lien of the taxes relates back to the 
date of the levy notwithstanding the intervention of other 
liens. In this view of the law the registry makes effectual 
that which was before incomplete and inchoate, somewhat in 
the same manner as the return of county taxes, which we con- 
sidered above. There are no decisions of the Supreme Court 
directly upon the question, that' I am aware of, but it was 
held by the late Judge Pearson in Plunkett vs. Maguire (2 
Pears. 271), that under the Act of 1874 unregistered school 
taxes were not a lien, the same as I hold here. The con- 
clusions which is thus reached precludes the necessity for 
considering the still further question to which we might 
otherwise have been forced, whether le^jislation with regard to 
the collection of school taxes was legitimate under the title 
and classification of the Act of 1874. The school tax of 1890 
for which claim is made not having been registered as requir- 
ed by the statute was not a lien, and is not entitled to como in 
on the fund. The exceptions of the Scranton School District 
are therefore over-ruled. 

The final question relates to the city ta^xes proper, and 
we turn for its solution to the Act of 23 May 1889 (P. L. 277), 
entitled "an act providing for the incorporation and govern- 
ment of cities of the third class." Section 11 of article 15 of 
said act — already quoted — declares that "all taxes assessed 
upon real estate shall be and continue to be liens thereon from 
the date thereof until paid." The prior part of the section 
which directs that unpaid city taxes, returned to the treasurer 
shall be certified to the City Solicitor, and by him be register- 
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•ed in the Prothonotary's office, does not affect the absolute 
lien which is thus given, nor make it dependent upon registry. 
In this respect there is a marked difference from the provisions 
with regard to school taxes in the Act of 1 874, which we have 
just been considering. The 12th section of the same article 
goes on to declare, that "the lien of said taxes shall have 
priority to and shall be fully paid and satisfied before any re- 
cognizance, mortgage, judgment or obligation, lien or respon- 
sibility which the said real estate may become charged with 
or liable to, and shall not be divested by any judicial sale, 
except for so much of the proceeds of such sale as shall be 
actually applied thereto." These enactments create in cities 
of the third class, a lien for taxes which is indefinite in extent, 
of absolute priority, and indivestible until actually paid. The 
question naturally arises whether this or any part of it is legit- 
imate legislation with regard to cities of the third class, to 
which the act wherein it is found is confined. It is said by 
Mr. Justice Mitch<;ll in Philadelphia vs. Kates (150 Pa. 30) 
with regard to a similar provision in the Act of 16 April 1879, 
(Section 5, P. L. 26), relating to the lien of taxes in citie.s of 
the first class: "The Act of 1879 *s extremely harsh. It not 
only gives an indefinite lien which is contrary to the whole 
spirit of our lien laws, but if its terms be taken literally it 
makes the discharge depend upon the fact of distribution of a 
iund, for the ascertainment of which there is no adequate pro- 
vision,, and which after a few years and the change of sheriffs 
and tax receivers becomes of great practical difficulty. There 
is another feature of it still more serious in the doubt how far 
a perpetual lien for taxes in cities of the first class might be 
consistent with the provisions of Art. 3, Sect. 7 oJF the consti- 
tution prohibiting local or special laws authorizing the creation, 
extension or impairing of* liens." The doubt which is thus 
expressed does not however amount to a real decision, so as 
to materially aid us in deciding the question propounded. 
In Safe Deposit Co. vs. Frickc (152 Pa. 231) we have some- 
thhing which comes much closer to doing so. The point there 
under consideration was presented by the Act 22 March, 1877 
(P. L. 16) relating to the collection of taxes and water rents 
in cities of the second class. The lith and 12th sections of 
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this act are as follows: "Section ii. All taxes and water 
rents levied for any purpose in cities of the first class aforesaid 
shall remain liens until fully paid and satisfied, and shall not 
be divested by any judicial sale except to the extent to which 
distribution shall be made out of the proceeds of such sale. 
Section 12. All taxes and water rents filed as liens in default 
of payment shall be liens on the real estate whether the real 
owner is named or not, and a sale upon the same as, against 
the party assessed shall vest a good title in the purchaser 
thereof." With regard to the last of these two sections, Mr. 
Justice Sterrett, in the decision quoted, says: "In view of the 
foregoingf authorities and the principles clearly establised.by 
them, how can it be successfully claimed that section tWelv^ 
of the Act of 1877 is within the recognized scope of valid leg- 
islation for cities of the second class ? It certainly does not 
relate to the exercise of any corporate power of such cities 
nor to the number, character, powers and duties of any muni- 
cipal officer thereof nor to any subject under the control of 
city government^ On the contrary it relates. to claims for 
overdue taxes and water rents filed in the Courts of Allegheny 
county, and under the guise of legislating for cities of the 
secend class, it undertakes to declare that such claims shall 
be liens on the real estate described therein without regard to 
whether the owner is named therein or not; and further that a 
judicial sale of said real estate on such lien shall have the 
effect of vesting a good title thereto in" the purchaser. It 
thus undertakes to prescribe a rule of law for the guidance of 
the judges of said courts. If the section is constitutional, they 
are bound to declare as matter of law; that such claims are 
liens, and that a sale by virtue of their process thereon, invests 
the purchaser with the title of the real owner of the land not- 
withstanding he may have fully complied .with the law of said 
city, requiring registration of his property. * * * 

* * On principle therefore as well as authority, we 
think the section referred to is unconstitutional and void, for 
the reason that it offends against those clauses in section 7, of 
article 3 supra, which declare the general assembly shall pass 
no local or special law 'authorizing the creation, extension or 
impairing of liens' * * * or prescribing the effect of 
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jadicial sales of real estate.' " This is a clear and conclusive 
opinion, and I have quoted from it at length, in order to show 
the exact grounds upon ^hich the legislation in question was 
declared unconstitutional. It may be claimed that it is not 
wholly in point with the present case because we have no ex- 
actly similar pk-Qvisions in the statute before us : but on prif\- 
ciple it is difficult to see why it does not equally condemn not 
only the nth section of the same act, and the 5th section of 
the Act of 1879, upon which such doubt is cast by Judge 
Mitchell in Phila. vs. K^tes, supra, but with them also the very 
provisions of the Act of 1 889, which we have here to pass upon. 
In each of these acts, we have special and peculiar legislation 
creating liens, and giving them such characteristics in each 
class of cities legislated for as the general assembly has at the 
time thought best. It is true that city tastes, are a municipal 
subject, and so, as it would seem, is the collection and enforce* 
ment of them against the property assessed. Moreover the 
three acts quoted have provisions sufficiently similar to bring 
the lien of taxes in the several classes of cities into a certain 
line of uniformity. Why then it may be asked can not such 
legislation be sustained? The matter of uniformity would 
seem to have little to do with the . question. The very pur* 
pose of class legislation is to allow of diversity. It is permit- 
ted, not on the ground that it produces uniformity, but where, 
in the very face of that, it does hot. The lien of city taxes 
therefore if a legitimate subject of such legislation may be 
dealt with in one way in cities of one class, and in a distinct 
and entirely different way in each of the"other two classes. A 
uniformity at any time by chance existing may at any subse- 
quent time be completely overturned. Cities of the first class 
are not to-day in line with the others on this subject, if as was 
held in Phila. vs. Kates (150 Pa. 30) the act of 1879 has been 
supplanted by the later Act of 19 April 1883 (P. L.9). More* 
over an act which is otherwise local and special is not relieved 
from this vice simply because it happens to bring about a uni* 
formity of the law. This was expressly decided in City of 
Scranton vs. Silkman (113 Pa. 191). Apparently therefore we 
are in this dilemma; if such legislation is permitted we may 
have one character of municipal lien created in one class of 
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cities, and another in another, and thus offend against the 
constitution, and on the other hand if it is not permitted, we 
reject a legitimate subject of municipaK legislation. Let us 
see how far a solution of these difficulties is afforded by the 
case of the City of Scran^on vs. Whyte (148 Pa. 419), which is 
almost as recent a deliverance of the Supreme Court as Safe 
Dep. Co. vs. Fricke. The question there under consideration 
was the constitutionality of those provisions of the Act of 
1889 — now under discussion — which relate to the lien and 
collection of municipal assessments for paving &c. in cities of 
the third class, (Act 23 May 1889^ Art. 15 Sects. 21 to 31 
inglusive. P. L. 323-327). Upon this subject Mr. Justice 
Williams, speaking for the Supreme Court, says: "Classifica- 
tion of cities for purposes of municipal government was recog- 
nized as valid in Wheeler vs. The City 77 Pa. 338. Laws 
limited in their operation to a single class of cities are not 
therefore within the constitutional prohibtion of local legisla- 
tion, if they relate to matters that are connected with the or- 
ganization or the administration of the city government or 
the regulatiou of municipal affairs. » * » jf 
such laws relate to other subjects not within the purposes of 
classification they fall within the prohibition and are. void. 
* * * * This is therefore the test by which to 
determine the validity of a law relating to a given class of 
cities. If it relates to subjects of municipal concern only, it 
is constitutional, because operating upon all the ftiembers of 
the class it is a general law. * * * * Tried 
by this test the Act of 1889 is in its character and effect a 
general law, and must be regarded as constitutional, except as 
to such particular provisions, if any as transcend the limits 
Imposed by its title, or fail to bear the test to which we have 
referred. The subject of the grading and the paving of 
streets is clearly and exclusively one for municipal control. 
The power to collect the cost of the work so done by any ap- 
propriate form of taxation is a municipal power. In the case 
of' an original pavement the right to assess the cost of the 
work on property along the street paved was possessed by the 
cities of the Commonwealth under their several charters be- 
fore the constitution of 1873 was adopted or any attempt at 
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classification as now understood, had been made. The mere 
fact of classification did not strip the classified cities of their 
powers. * * » « The Act of 1889 regulates 
the manner in which the power to pave street** and collect the 
cost thereof, shall be exercised, and authorizes the assessment 
of the cost upon property fronting on the street accordiug to 
the extent of the frontage. So far the act is certainly free 
from objection. * * * * * But some 

provision must be made for the collection of the assessment, 
and the act authorizes the entry of a municipal lien for the 
amount if not paid when due. This^ is the method provided 
for collecting similar assessments in cities of the first and of 
the second classes. It is not the introduction of a new, but 
the adoption of an old and well understood mode of proced- 
ure to secure the city and give notice of the incumbrance. 
So much of the article as gives a lien for ten years without a 
revival may be open to criticism, but the question is not raised 
on this record. For the usual period fixed for the duration of 
liens appearing by the records of the courts this lien is cer- 
tainly good, if there was authority to enter it in the first place." 
The conclusion finally reached in the case is summed up (p. 
428) as follows: "The act of 1889 provides for the ascertain- 
ment of damages and the assessment of benefits by a system 
in harmony with that in cities of the first and second classes. 
Its provisions authorizing the filing of a municipal lien for 
unpaid assessments and the collection of the amount so se- 
cured by means of a personal action or a writ of scire facias 
are not diverse from those in force in other cities but in har- 
mony with them. They do not change the established modes 
of procedure in the courts of law, or the rules of evidence. 
They create no new style of liens, they change no settled rule 
of property. The court below was therefore in error in hold- 
ing the act to be unconstitutional." 

I must confess, that I can not fully understand all the 
positions taken in this opinion, nor altogether reconcile them 
with one another. There seems to he some confusion in as- 
serting that municipal assessments are the legitimate subject 
of class legislation, thus recognizing the right to a diversity 
therein, and at the same time apparently attempting to justify 
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the legislation which we have on the subject in cities of one 
class on the ground of its being in harmony with that which 
exists in the other two. Nor is it altogether easy to square 
this decision with the ruling made in Safe Deposit Co. vs. 
Fricke, supra. If we may deal with the subject of liens for 
municipal ass^essments or taxes by classification, why may we 
not deal with it thoroughly and specially for each class? And 
yet it is plainly decided in the latter case, that we can not. 
But without dwelling upon the possible conflict in these cases, 
and taking them as they stand let us see to what conclusions 
they bring us in the case in hand. If it is legitimate, in an 
act relating to cities of a specified class, to provide for the en- 
forcement of paving assessments by making them liens on the 
properties affected thereby, it certainly is, to provide for the 
collection of taxes in the same manner. The levying of taxes . 
for city purposes is one of the most essential of municipal 
functions, and in dealing with the manner of its exercise the 
legislature can not stop short of providing an effective syst/em. 
If this involves the making of such taxes a lien on the proper- 
ties against which they ar^ respectively levied, a provision to 
that effect becomes an entirely proper and legitimate piart pf 
such legislation. So far therefore as the act of 1889, relating 
to cities of the third class, undertakes to declare, that city 
taxes shall be a lien therein, it is a valid constitutional en- 
actment. But this does not deal with the whole of qur prob- 
lem: we are requir.d fo go further and uphold the priority of 
lien which is given by the statute. Cai\ this also be done ? I 
do not see why on principle it may not. If the legislature 
deem it necessary to the elTective collection of such ts^xes to 
declare that they shall be first liens on the properties affected 
this is just as legitimate as to say that they shall be liens at all.* 
This does not — if we may use this doubtful line of argument — = 
create any new style of lien, but on the contrary it merely ex- 
tends to cities of this class, what has long been in vogue in 
both the other classes. How far we may go beyond this and 
sustain the perpetuity of lien which is given by the statute is 
another question. We are warned by what is decided in Safe 
Deposit Co. vs. Fricke, supra, as well as by what is said in the 
other cases on this subject, that here perhaps we cross th^ 
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HHe. It tni^r seehi td be stitiding oil nitr&w atid arbitriif 
grounds to hold that the lien of taxes as thus legislated for li 
good in one direction, and not in another, but this it would 
hardly be uskflil to ^tirth<sr discUss. Takiiig the law as it si 
laid down in City df Scranton vs Whyte, I can not do other- 
wise than hold, that the prbvisibns of the Act df 1889 under 
consideration are valid, and the taxes in question are first 
liens and mtist therefdre be paid With their pienalties out of 
the fund. The teniaihing ^xceptidns are overruled and \h& 
l-efiort df the audltdr conflrxned. 



In Re: City Polls, 
In the Court of Quarter Sessions of York County 

ELECTIONS— PLACE OF HOLDING — CHANGE OF SCHOOL 
HOUSES. 



No Act of Anembly aathorizes the Court to arbitraril j change the voting 
place of any prednct, even though the owner of the premiws should refuse to pei^ 
mit their further use for that purpose, and present his petition to the court an- 
nouncing such refusal 

The action of the Board of School Control in prohibiting the holding of elec- 
Hone in the public school houses (if they have the power to take such action), would 
be most injudicious and detrimental to the public interests, especially at a period wi 
near to the election as to afford no sufl9cient opportunity to make judicious selec 
tion of new places. 

The holding dt public elections is a most important public use, involving ait it 
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does the exerdae of the highest right and perf ormaiioe of the highest and most im- 
portant public daty of the citlnn. 

Certainly School Directora should not permit any trivial or unimportant mat- 
ter to Interfere with schools, but even the interests of education— not in this matter 
very seriously affected— may be allowed to suffer a slight temporary interruption, 
when neoesBary to the most convenient exercise of the right of suffhige. 

The Court will not fix as the polling place a house where intoxicating liquors 
are sold, except in cases ct imperious necessity. 

Petition of J. Frank Gable, President of the Board of 
School Controllers, of York, Pa., praying the Court to rescind 
orders alleged to have been previously made for holding the 
public elections at certain designated school houses. 

Petition of certain citizens of the loth ward to change the 
voting place in the first precinct from the public school house 
to the public house of Andrew Hift. 

October lo, 1893. Per Curiam. — We have no power, 
jurisdiction or authority to grant the prayer of the first above 
specified petition. No Act of Assembly authorizes the Court 
to arbitrarily change the voting place of any precinct even 
though the owner of the premises should refuse to permit 
their further use for that purpose, and present his petition to 
the court announcing such refusal. Something more is re- 
quired, to wit: The petition of the requisite number of quali- 
fied electors — ten under the Act of May i8th, 1893, or five 
under the Act of Jan. 13th, 1893 — stating sufficient legal 
ground for the invoked action of the Court. 

We have then — so far as relates to the first above recited 
petition — nothing but the petition of the President of the 
Board of School Control, in no wise indicated or purporting 
to be the action of the Board or authorized by it. We have 
no information of any action taken by the Board to prohibit 
the holding of elections in the public school houses. Of course 
we infer that no such action has been oflficially taken, or we 
would have received timely information of it. 

Waiving the question of the power of the Board to take 
such action, of which there is grave and serious doubt, we 
think its exercise, if the power exists,wouid be most injudicious 
and most detrimental to the public interests, especially at a 
period so near to the election as the present time, when no 
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sufficient opportunity is afforded to make a judicious selection 
of new places. We fully recognize the inconvenience, and the 
interruption of school duties involved in the holding of elec- 
tions in school houses, but the custom has prevailed in every 
part of the State for ' many years, and the right has never 
been questioned or disputed while numerous Acts of Assem- 
bly have authorized it in particular cases. The holding of 
public elections is a most important use, involving as it does 
the exercise of the highest right and performance of the high- 
est and most important public duty of the citizen. Certainly, 
School Directors should not permit any trivial or unimportant 
matter to interfere with schools, but even the interests of ed- 
ucation — not in this matter seriously affected — may be allowed 
to suffer a slight temporary interruption, when necessary to 
the most convenient exercise of the right of suffrage. 

If the Board of School Control has the power to prohibit 
the holding of elections in the school houses we earnestly de- 
precate its exercise. At all events, it should only be done in 
a sufficient length of time before the election to afford ample 
opportunity to the electors to express their preferences and 
the Court to make a judicious selection of a new place. 

The second above recited petition is refused for several 
reasons. 

1. We have no knowledge except the allegations in this 
petition that the school directors have prohibited the use of 
the school house for election purposes. And we have a right 
to infer from the petition of the President of the Board that 
no such action had been taken. Certainly if such action had 
been taken, the Board would have informed the Court of it. 

2. No sufficient opportunity has been afforded the voters 
of the precinct to express their preference, if a change is to be 
made, and there is no time intervening before the election to 
afford them any such opportunity. 

3. We are reluctant to fix as the polling place a house 
where intoxicating liquor is sold. We are forbidden to do so 
by Section 2 of the Act of Assembly approved 19th day of 
May, 1893, except in case of imperious necessity, which we do 
not believe exists in this case. In rural districts, where voters 
have long distances to travel and require food for themselves 
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and horses, a necessity may exist to hold an election at or 
near a tavern, but no such necessity exists ih this city. And 
if we fix the polling place ^t a tavern; it will follow that the 
assessor will have to sit there in revising the assessment lists; 
and the primary elections will be held thel-e; which is certain 
to result in demoralization. 

Both petitions are refused. 
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In Re: Vacation of Ol1> Road to Dunmore: and 
Petersburg. 

In the Court of Quarter Sessions of Lackawanna County, 
No. 2, January Term, i8go, 

ROADS AND STREETS— MUNICIPAL CORPORATION— ACTS OF 
1874 AND 1889 — ACT OF 8 MAY, 1854. 

The Act of 8 May 1864, to far as it relates to the vacating of public streets and 
highways, does not apply to cities of the third classB, such cities being sab ject to the 
mimicipal corporation Acts of 1874 and 1889; a road cannot therefore be vacated in 
cities of the third class by petition of freeholders, 

Under Section 18 of Act 88 May 1874, the municipal ^thorities are empowered 
eqoaUy with the courts to exardse direction and control over the streets and high- 
ways of the city, and no independent dominion can be asserted by either. 
Iq Re: Henry street, 188 Fft. 846, distinguished. 

This was a petition presented by twelve freeholders resid- 
ing in the vicinity asking that a certain public road in the City 
of Scranton, known as. the Old Road to Dunmore and Peters- 
burg, be vacated on the ground that by reason of the opening 
and grading of streets in that vicinity the said road had become 
useless. A rule to show cause having been granted, and duly 
advertised, at the return of the same, the case was submitted 
without argument. 

Horace E, Hand for the petitioners, relied upon the Act 
of May 8, 1854, P. L. 645. 

Per Curiam. March lo, 1890. So many importajit 
questions arise in the consideration of this petition that we are 
not willing to dispose of it ex parte , nor without the fullest ar- 
gument. It is of course justified if the Act of 1854 is still in 
force, biit that question is certainly left in considerable doubt. 
The case of Henry street, (123 Pa 346), does not altogether 
dispose of it. What we desire to hear argued is how far the 
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Act of 1854 is affected by the Act of 23 May, 1874, or by the 
recent municipal corporation act of 1889: and if supplied or 
modified by the provisions of cither of the acts relating to the 
method of opening, laying out or vacating streets, etc., are these 
provisions special or local within any of the prohibitions of the 
constitution. 

Reargument ordered and notice to be given to the solici- 
tor of the City of Scranton.' 

The case was subsequently reargued. 

Jessups and Hand, for the petitioners 

The Act of 1854 supplies an inexpensive and speedy method 
for the vacation of useless highways. The jurisdiction which 
it gives to the Quarter Sessions is not taken away as to roads 
in cities by anything in the municipal corporation act of 1874 
or 1889. The 13th section of the former act is in fact intend- 
ed to recognize and preserve this. It is moreover necessary to 
complete the system for the vacation of roads. This act was 
recognized in the case of Henry Street, 123 Pa. 346, which 
abundantly sustains our position. 

/. H, Burns, City Solicitor, contra. 

The Act of 1854 is repealed so far as cities are concerned 
by the control which is given to the municipal authorities by 
the Acts of 1874 and 1889, over the vacating of streets, etc. 

The 13th section of the Act of 1874 is not repeated in the 
Act of 1889, relating to cities of the third class, and it is there- 
fore doubtful whether it is any longer in force. But even if it 
is, there is nothing specific to it, such as in the other and later 
provisions of the same statute. Moreover under it the city 
authorities as well as the courts are invested with whatever 
powers it confers, and this of necessity places the initiative 
with the city. 

The case of Henr>' street arOse in Allegheny City, which 
is not under the Act of 1874, and it does not therefor apply. 

Archbald, p. J. August 25, 1890. Some of the difficul- 
ties which seemed to us to exist in the case when we ordered 
a re-argument, have now dropped out of it. These had arisen 
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in our minds from the decision of the Supreme Court in the 
case of Ruan street (25 W, N. C. 349), and the doubts thereby 
raised as to the constitutionality of those provisions of the 
municipal corporation a/:ts relating to the opening, laying out 
or vacating pf streets. These doubts have been removed how- 
ever by the decision in Shaaber vs. City of Reading (25 W. N. 
C 514), where the intended scope of the decision in Ruan 
street is somewhat mt>re carefully defined. 

But the question still remains whether this court has 
jurisdiction to vacate this road upon the application of the pe- 
titioners. This depends upon whether the Act of 8 May 1854 
(P. L. 645) under which the proceedings are had, applies to 
the case with which we are dealing. It undoubtedly does, 
unless it has been superseded, as to cities which are subject to 
the municipal cprporation Acts of 1874 and 1889, by the 
provisions which we find in those statutes. The decision in 
the case of Henry Street (123 Pa. 346), upon which counsel 
for the petitioners confidently rely, does not touch this ques- 
tion, because the City of Allegheny, where that case arose, 
had not adopted the Act of 1874^ and was not subject to any 
of its provisions. There was nothing therefore to restrain the 
jurisdiction conferred by the Act of 1854, and it was of 
course to be allowed its due effect. But this case arises in the 
City of Scranton, a city .of the third class, which adopted the 
provisions of the Act of 1874, apd is now subject to the more 
recent Act of 1889. ^^^ question therefore here is, as to how 
far the Act of 1854 has been affected by these later acts. It 
was of necessity passed by in the case of Henry Street, but is 
now squarely presented to us for determination. 

By the 20th section of the Act of 1874 (P. L. 238, 243) 
cities of the third class are empowered among other things to 
enact ordinances for the following purposes: 

"Clause 38. To open, widen or otherwise improve or 
vacate any street, alley, avenue or lane within the limits of 
the city and also to create, open and improve any new street, 
avenue, alley or lane. 

"Clause 39. To create, open, widen or extend any street, 
avenue, lane or alley or annul, vacate or discontinue the same 
whenever deemed expedient for the public good." 
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Similarly by the Act of 1^89 (Art. V. Sect. 3 Clause VIII 
P. L. 286, 288) cities of the same class may enact ordinances: 
"To lay out, open, widen/ straighten, alter, extend or improve 
any street, avenue alley or lane within. the cily limits in ac- 
cordance with the provisions of this act, and keep the same in 
good order and repair and in safe passable condition: or to 
vacate and discontinue the same whenever deemed expedient 
for the public good and to make sidewalks and construct and 
maintain bridges and culverts." So far as relates to the open- 
ing, improving or vacating of streets, lanes and alleys in such 
cities, the provisions of the two acts do not materially differ. 
They commit to the municipal authorities in the fullest man- 
ner the regulation and control of the highways and by-ways of 
cities of the class named. No street, avenue, alley or lane — 
aside from those laid out and dedicated to the public by pri-' 
vate owners — can be laid out, opened, widened, straightened, 
altered, extended or improved therein without the city 
authorities first ordain that it shall be so done. This is the 
plain interpretation to be given to the provisions of the law 
which have been quoted. No one would think in the face of 
them of attempting to ppen a street in any city of the third 
class by proceedings in the Quarter Sessions under the general 
road law. It may be indeed necessary where, in either of 
these several instances, private property has been taken and 
condemned to invoke the aid of the courts in the appropriate 
ancillary proceedings which have been provided, but the 
initiative remains with the city authorities, and until they 
have resolved upon it, no step can be taken. It equally fol- 
io 'vs from these provisions of the statutes, that neither can 
any street, avenue, lane or alley be vacated in any city of the 
thifd dlass,« without such city shall fir-^t so ordair). If no juris- 
diction remains in the courts to open such a street, neither 
does there to vacate one. Authority in the premises is given to 
such cities in the one case in the same terms as in the other, 
and the provisions of the law must be construed as to both 
alike. The Act of 1854 must be regarded as no longer 
applicable to cities which are subject to the municipal corpor- 
ation acts of 1874 and 1889 referred to. The control over the 
Vacation of the streets and highways of such cities "conferred 
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by the later acts is inconsistent with the existence of a like 
control given to the courts by the act of 1854, and the latter 
must therefor to such extent £ive way. No argument, to my 
mind, can l^e built up to maintain this act, upon the somewhat 
different phraseology to be found in it from that which ap- 
pears in the other two, at least so far as the public ways of 
such citjes are concerned. The former does in terms provide 
for the vacation of "any private or public lane, alley, road or 
highway," while the latter only speak of "any street, avenue 
alley, or lane,*' not mentioning roads or highways. But it is 
evident that this last enumeration is intended to be exhaustive, 
and to cover all' the public thoroughfares of a city. Roads 
and' highways may, at first blush, seem more comprehensive 
than streets, avenues, lanes &c. but with respect to cities they 
are practically interconvertible terms. "The word street" 
says Bell J. (Sharett's Road, 8 Pa. 89) "Ms equivalent, in com- 
mon parlance to road or highway;" and it would be quite 
difficult to imagine a road in a city which could not be classed 
as either a street, avenue^ lane or alley within the meaning of 
the Acts of 1874 and 1889. Whether some remnant of juris- 
diction under the Act of 1854 may not remain in the Quarter 
Sessions with respect to the vacating of private ways in cities 
of the third class we will not undertake to say. as the case 
does not call for it. As to public ways .we are clear that un- 
iier the provisions of the municipal corporation laws which 
have been quoted exclusive control in the first instance is 
vested in the city authorities. 

It remains however to consid.er the effect to be given to 
the 13th section of the Act of 1874 (P. L. 235) which reads as 
follows: "The municipal authorities and courts having furis- 
diction in any city of this Commonwealth, shall have exclusive 
control and direction of the opening, widening, narrowing, 
vacating and changing grades of all streets, alleys, and high- 
ways, within the limits of such city, and may open or widen 
streets [at such points and of] such width, as may be deemed 
necessary by such city authorities and courts, [any private or 
special authority to the contrary notwithstanding]; proceed- 
ings to be had in such cases as are now required by law. 
Streets commenced under any special authority shall be com- 



170 LACKAWANNA JURIST. 

pleted unless otherwise decided by councils; and any of said 
cities may with the consent of the Courts of Quarter Sessions 
of the proper county enter security for damages ta private 
property by reason of street improvements, in such sum or 
sums as the said court may direct.'* The parts in brackets 
were introduced by the amendment of 1881, (P. L. 68). None 
of these provisions appear in the Act of 1889, but assuming 
that they are nevertheless in force, what is the effect to be 
given to them? It may not be an easy task to assign to this 
section its exact position in relation to the rest of the law. In 
some respects it is not consistent with other and later provis- 
ions of the same statute. Thus by the 53rd, 54th and 5 5th 
sections, which regulate the proceedings to be taken in order 
to condemn private property for street and other public im- 
provements, it is the Court of Common Pleas and not the 
Quarter Sessions which is to approve the security to be tender- 
ed to property owners for their damages, and the ascertain- 
ment of these damages is committed solely to the former 
court. But however that may be, and whatever may be its 
effect, the most that can be said for this section of the statute 
in the present connection, is that it vests exclusive control 
and direction of inter alia the vacating of streets, alleys and 
highways within the limits of a city, in the municipal authori- 
ties and the courts, proceedings to be had in such cases as 
were then — at the passage of the act — required by law. 
These, it will be noted, are but general terms, and afford little 
that is sufficiently specific to be much of a guide. But so far 
as they go, they empower the municipal authorities equally 
with the courts to exercise direction and control over the 
streets and highways of the city. No independent dominion 
over such streets and highways can be asserted .upon the 
strength of this section in either of them. The former juris- 
diction of the Quarter Sessions under the Act of 1854, instead 
of being sustained by these provisions of the law is compelled 
to give way before them, being now at least shared with the 
city authorities. If it be urged, that by the terms of the 
statute, proceedings are to be had in such cases, as the law 
then required; it may be answered, that whatever effect can be 
constitutionally given to this provision (Const. Art. 3, Sect. 6, 
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Donohugh vs. Roberts, ii W. N. C. i86,) and whether or not 
it refers to more than the matter of procedure only, it is very 
clear, that proceedings to vacate can not be instituted there- 
under independently, of the action of City Councils. This 
disposes of the whole argument built up to sustain the present 
petition upon this section of the municipal corporation law. 
We are satisfied upon consideration of this part of the statute 
as of the other that we have no jurisdiction in the premises, 
and that the petition must be dismissed. 

Petition dismissed at the cost of the petitioners. 



Dimmick's Case. 

/// t/ie Court of Comvion Pleas of Northampton County, 

INSOLVENCY — APPLICATION FOR DISCHARGE — DAMAGES — ACT 
l6 JUNE, 1836. 

B7 the words "actual force" in the seventeenth section of the Insplvent act is 
nneant such force as to pat one standins in the defence of poasesBion in fear of per- 
sonal injury. 

Said seventeenth section presents no obstacle to a discharge under the act in 
any case where the damages found do not exceed oae hundred dollars. 

Sur petition for a discharge under the insolvent act. 

O, H. Meyers for petition. 

E, A His contra. 

The opiinion of the court was delivered by 
Schuyler, P. J. — This is a petition for a discharge under 
the insolvent act. At the time his petition was presented the 
petitioner was in the custody of a constable under a ca. sa, is- 
sued by a justice of the peace on a judgment in trover for $55. 
His discharge is resisted solely on the allegation that this 
judgment was "obtained in an action founded on actual force." 
The objection is grounded on the seventeenth section of the 
insolvent act which provides that "if the petitioner is in cus- 
tody or confinement by virtue or process issued upon any 
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judgment obtained against him in, ail action founded upon 
actual force, or upon aclual fraud or deceit, or in an action 
for a libel or slander, malicious prosecution, or conspiracy, or 
in an action for seduction or criminal conversation, where the 
damages found by the jury shall exceed the sum of one. hun- 
dred dollars ... he shall not be entitled to be discharged' 
from such imprisonment or arrest until he shall have been in 
actual confinement during a term of at least sixty days.** 

Was then the judgment against the petitioner * 'obtained 
in an action founded on actual force'? The offence for which 
the petitioner was mulcted in damages was the removal of a 
sewing machine. It is not pretended that he used any more 
force than was necessary for this purpose. True, he was 
angry, but there is no evidence that his anger manifested itself 
in any acts of violence, nor does the plaintiff who was present 
at the removal testify that she was put in f^ar. This is not 
enough. To constitute "actual force" within the meaning of 
the act "the force must be such as to put one standing in de- 
fence of possession in fear of personal injury": Widmer's Case, 
ID Phila. 81. See also Graeff's Case, 12 Pa. C. C. 443.. But 
even if the evidence established a case of actual force, we still 
think the section of the act under discussion offers no bar to 
the present petition, because the judgment in the case at bar 
is foi; less than $(00. We cannot doubt that the words "where 
the damages found by the jury shall exceed the sum of $100" 
qualify each of the actions mentioned in the section, and not 
merely actions for criminal conversation. The comma after the 
words "criminal conversation" indicates this, aside from the 
absence of any apparent reason why all the actions mentioned 
in the section should not be placed on an equal footing. Morever, 
the insolvent act "being a statute in favor of the libeny of the 
citizen, a liberal construction must be given to it'*: Delaney's 
Case, 2 Phila., 393. 

1893, Aug. 21. Petition discharged. 

[Nortliainption County Reporter.] 
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Board of Health vs. E. S. Decker & Co. 

In the Court of Common Pleas of Lackawanna County^ 
No. 1168, September Term, i8gj. 

SUIT FOR A PENALTY — APPEAL NUNC PRO TUNC — ACT 1 7 

APRIL 1876. 

An appeal from the Jiidgment of an aldennan upon a smt to recover a pe^ 
wiU be stricken off by the Ckrart if the appellant has not coyipHed with the reqoire- 
ments of the Act of 17 April 1876. . 

Upon an application for an appeal nune pro tune in a salt for a penalty, the 
appellant stands in no better position than he would if he were applying originally; 
and would hare to show distinct and sufficient reason for the courts entertaining 
the appeal. 

This was an action of assumpsit brought by the Board of 
Health of Scranton against E. S. Decker & Co. before an 
alderman for' the penalty provided by the Act of July 7, 1885, 
P. L. 260 for alleged sale of adulterated milk. The alderman 
after a hearing gave judgment for defendant. The plaintiff ap- 
pealed therefrom and filed a transcript in this court. Whereupon 
the defendants .took a rule to show cause why the appeal 
should not be stricken off on the ground that it had not been 
allowed as required by the Act of 16 April, 1876 P. L. 29. 

R, H. Holgate for the rule. 

Whether this is a summary conviction or a suit for a 
penalty it required a special allowance to bring it by appeal 
in this court. 

/. H. Torrey, City Solicitor, contra. 

If this appeal is irregularly here we ask leave for an allow- 
ance nunc pro tunc to cure it. 

Archbald, p. J. Nov. 4, 1893. Several interesting 
questions touching the law under which this case arose were 
discussed at the argument, and while it may. be important to 
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have a judicial determination of them, they are some what 
aside, as we think, from the real questions involved in the 
present rules and we shall not therefor attempt at this time to 
dispose of them. 

Whether the case below be one of a summary conviction 
or merely a suit for a penalty an appeal can only be taken 
under the statute (Act. r; Apl. 1876. P. L. 29), after due 
allowance by the court or one of the judges upon cause 
shown. This course not having been pursued, the defendants, 
in whose favor judgment was rendered by the alderman, are 
entitled on the face of the record to have the appeal stricken 
off as being improperly entered. 

The plaintiffs have endeavored to meet this however by 
an application for an allowance of the appeal nunc pro tunc. 

Assuming that we have power to so allow it, still what 
cause for doing so have we been shown? In making such an 
application the plaintiffs stand no better than they would if 
they were applying originally, where they would be 
called upon t'» show some distinct and sufficient reason for 
our entertaining the appeal. It is somewhat similar to an 
application to the Supreme Court for a special allocatur in 
those cases in which that has to be obtained before a writ of 
error can issue (Commonwealth vs. Johnston 16 W. N. C. 349)- 
If this be so we find nothing, in the present instance, on the 
• record, and we recall nothinp from the oral argument which 
suggests a reason why this case should be here. 

The application for the allowance of an appeal nunc prq' 
tunc is refused, "and the rule to strike off the appeal is made 
absolute. 
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Board of Health vs. Crest Farm Dairy Co. 

/h the Court of Common Pleas of Lackawanna County, 
No. ii6g, September term, ^^3- 

SUIT FOR a penalty — APPEAL — REASONS ASSIGNED — ACT OF 
17 APRIL 1876. 

The ^ipUeatioii for leave to appeal from the judgment of an alderman upon a 
suit to recover a penalty, must, under the Act of 17 April 1876, show either that the 
applicant has some q>ecific and well grounded cause for complaint against the judg- 
ment, or that there is a substanial dispute in fact or law of such character and 
moment 9b to entitle him to have a decision upon it in a higher oomi;. 

An appeal in these cases will not be granted on such general allegations as that 
the judgment was against the evidence. 

The facts in this case are similar to those in Board of 
Health vs. Decker & Co. above, with the exception that the 
plaintiff asked leave to file an appeal nunc pro tunc, assigning 
as a reason that the judgment was against the evidence ad> 
duced before the alderman. 

R. H. Holgate for the rule. 

James H. Torrey, City Solicitor^ contra. 

Archbald, p. J. Nov. 4. 1893. This case differs from 
that of the Board of Health vs. Decker & Co., only in the cir- 
cumstance, that the appellants have undertaken to suggest of 
record something — however meager — to sustain the application 
for leave to appeal which is now made. Passing over the 
question whether it is not too late, the reason assigned is that 
the judgment of Jthe alderman is against the evidence adduced 
before him. This is a very general and indefinite averment, 
and can not in itself be regarded as a showing of cause within 
the meaning of the statute. It is very much akin to the 
familiar reason so often urged for a new trial, that the verdict 
is against the weight of the evidence. 

The presumption on the record is in favor of the judg- 
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ment of the alderman. This is — to say the least — not lessen- 
ed by the fact that his decision on the merits was in favor of 
the defendants. To accept the sweeping statement, however, 
that it was contrary to the evidence before him, would be to 
set aside this presumption upon the mere say so of the apell- 
ant, and make of no effect the express requirement of the 
statute that cause be shown. If such a rule were to prevail, 
it would be just as well to allow an appeal as a matter of 
course. This is not however the purpose of the law. In 
requiring cause to be shown it was evidently intended to make 
the result 6i the proceedings before the magistrate final except 
where there was some sufficient reason for carrying them 
further. Just what this must be in any given case, it is dif- 
ficult to say. The application for leave to appeal is necessari- 
ly addressed to the discretion of the judge who is asked to 
allow it, and no very definite rule can therefore be laid down. 
The most wc can say is that it must be shown, either that the 
applicant has some specific and well grounded cause for com- 
plaint at the judgment rendered against him, or that there is 
a substantial dilute in fact or in law of such character and 
moment as to reasonably entitle him to have a decision up- 
on it in the higher court to which he seeks to remove the case 
This morever must be something more than a mere general 
allegation; it must be shown, first by petition and afterwards 
K necessary by proofs upon due notice to tKe other side. 
Less than this can hardly be regarded or accepted as a show- 
ing of cause within the meaning of the law. 

The application for leave to appeal nunc pro tunc is re- 
fused, and the rule to strike off the appeal is made absolute. 
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Thatcher vs. Beam. 

(/if tkf Court of Common Pleas of Lackawanna County, No. 50, 
September Term, i^93*) 

CERTIORARI— SUMMONS — SERVICE— ALDERMAN'S JURISDIC- 
TION — CASE ATTACHMENT — b6aRD — ACTS OF 20 
MARCH, 1 8 10, AND 8 MAY, 1 876. 

Under the Act of 90 March, 1810, the aervioe of a sammoni may be made by 
leaving a copy at the defendants dwelling house in the preeenoe of a neighbor, and 
such a serTioe will be dedlared regular upon certiorari, if the eDdorsement on the 
back of the gammons is prt^rly made, unless evidence be offered showing an 
irregularity in the service, 

The Act of 8 May, 1876, does not give Aldermen and Justices' of the Peace 
jurisdiction in **act{ons on the case." 

Under the Act of 8 May, 1876, an attachment cannot be issued against wages, 
for board, nntU judgment has been obtained. 

Certiorari. 

Attachment of wages for board. 

The facts sufficiently appear in the case. 

D. W. Connolly and /. Alton Davis for plaintiff in error. 

GUNSTER, J. We do not see our way clear lo sustaining 
the record before us. It appears that Jacob Beam made com- 
plaint under oath before the Alderman that Stephen A. That- 
cher was j'ustly indebted to him, a proprietor of a boarding 
house in Scranton in this county in the sum of fifteen dollars 
for board of said Thatcher and family and that he had no off- 
set against said claim. Thereupon the Alderman issued a writ 
to the constable of his ward commanding him to summon said 
Thatcher to appear to answer said Beam, proprietor of a board- 
ing house, in an action on the case for board, and also to attach 
wages due and owing to said Thatcher from the D., L; & W, 
R. R. Co. to an amount sufficient to satisfy any judgment that 
might be obtained by the said proprietor against said defen- 
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dant and to make known to the said D., L. & W R. R. Co. or 
other person or persons that such wages should not be paid to 
said Thatcher until such judgment should be satisfied. The 
constable served the writ on the company and also made re- 
turn as follows : **Same day served this writ upon the within 
named defendant by leaving a true and attested copy of the 
original summons and attachment at his dwelling house in 
presence of an adult neighbor of his family, to wit, Mary 
Beam." 

On the return day of the writ the defendant appeared by 
counsel specially for the purpose of objecting to the jurisdic- 
tion of the Alderman and moving to dissolve the attachment 
on the ground that the writ had not been served on the defen- 
dant but on the plairftiff's wife, and. because their was no judg- 
ment against the defendant before the issuance of the attach- 
ment. The alderman, after a hearing, entered judgment for 
the plaintiff against the defendant and dissolved the attach- 
ment against the garnishee, whereupon the defendant brought 
the record here on certiorari. 

I. There is no evidence before us th§it Mary Beam, the 
adult neighbor in whose presence the constable left the ropy 
of his writ at the defendant's dwelling house, was the plaintiff's 
wife. The return shows that she was a neighbor. The Act of 
20 March, 1810, provides that * service on the defendant shall 
be by producing the original summons to, and informing him 
of Lhc contents thereof, or leaving a copy of it at his dwelling 
house in the presence of one or more of his family, or neigh- 
bors.^* Upon its face the constable's return shows a good ser-. 
vice, and in the absence of testimony to the contrary we must 
accept the return as correct and true. 

2 No exception seems to have been taken to the form of 
the action except in so far as the jurisdiction of the Alderman 
is questioned. We think it a matter of sufficient importance, 
however, to call the attention of magistrates to the fact that 
tbe rct of 8 May, 1876. P. L. 139, under which these proceed- 
ings were had, does not give them jurisdiction in actions on 
the case. It is true the act says that " Justices of the Peace 
shall have jurisdiction of attachment in case for such purpose," 
but as was said in Weiseman vs. Weiseman, 133 Pa. 89, there 
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is evidently a clerical or typographical error in the act as 
printed, and the words " attachment in case/' means " attach- 
ment in suc/i case." 

3. The principal objection urged against the record is 
that the procedure w&s a combination of a summons and an 
attachment, and that the attachment issued before there was a 
judgment against the defendant, and it seems to me that this 
objection is well taken. There are several cases in which the 
practice pursued in the one before us has been sustained. In 
Smith vs. Dingers, 2 Dist. Rep. 710, it was held that under 
the act of 1876 an attachment could issue on the commence- 
ment of proceedings to collect a debt for board, and in 
Thomas vs. Glasgow, 2 Dist. Rep. 711, it was said that an at- 
tachment provided for by said act is properly issued with the 
summons, though the only question raised in the latter case, 
so far as can be gathered from the report, was whether or not 
the defendant might claim the benefit of the $300 exemption 
out of wages. Our own cases, McGinlcy vs. McDonough, 27 
W. N. C. 340, and others which it is not neccssar>' to cite, fol- 
low Card.en vs.. Scott, i Kulp 196 (S. C. 7 Luz. Leg. Reg. 227), 
and are in direct conflict with Smith vs. Dingers and Thomas 
vs. Glasgow, supra and hold that the proseedings must be 
commenced by summons, that judgment must be obtained for 
boarding as specified by the act, and that an attachment to 
hold wages can issue only after such judgment. I have always 
thought that the reason assigned by Judge Rice in Garden vs. 
Scott, supra, in support of this -conclusion, was conclusive. 
The real question is whether the attachment contemplated by 
the act of 1876 is such a one as can issue on an original pro- 
cess?, or whether it is one which can issue only after the claim 
for boarding has been judicially established. The act in ques- 
tion is somewhat vague in its provisions, but an examination 
of the law as it was prior to the act of 1876, and the evil which 
existed, will indicate very clearly what was the intention of 
the law-making power. Attachments, as original process, were 
issued only in extraordinary cases, such as domestic and 
foreign attachments, and attachments in cases of fraudulent 
debtors' and these were issued without much regard to the 
nature of the plaintiff's, and without any regard to the nature 
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of the property or indebtedness attached. On the other hand, 
execution attachments were only auxiliary to the old forms of 
execution, and for the purpose of reaching what could hot be 
touched or reached by them. They are not issued directly 
against the defendant himself, or property of his in his own 
possession, but to seize and secure property of the defendant 
which is in the hands or possession of some otker person. 
They cannot be issued until th6 plaintiff's claim has been liqui- 
dated and judgment entered thereon. By virtue of these at- 
tachments, prior to the act of 1845, property and debt of 
almost every conceivable kind could be attached and levied in 
satisfackion of the judgment. But by virtue of the proviso in 
the 5th section of the act of April 15, 1845, P- L. 459, the 
wages of any laborefr, or the salary of any person in public or 
private employment, was made not liable to attachment in the 
hands of the employer. In other words; wages of laborers 
were exempted from attachment by the act of 1845. The evil 
that grew up under this exemption was that dishonest men 
might earn good wages, but could not be compelled to pay 
for their board, and it was to remedy this evil, as I apprehend, 
that the act of 1876 was passed. It may be contended that 
even though this be so, it was within the power of the Legis- 
lature to give the boarding house keeper a remedy against his 
boarder by original process. Undoubtedly it was within the 
power of the Legislature to do so, but if it was intended to 
give such a remedy it is very strange, indeed, that it should 
oe given as against wages only, and against no other kind of 
property or debt. No good reason can be given why the 
wages of a laborer should be made subject to attachment, and 
his stock in a corporation or his bank deposit be left exempt. 
And yet, the only species of debt or property made liable to 
attachment by the act of 1876 is wages. All other species of 
property, as said before, was liable to attachment execution, 
and because wages were exempted by the act of 1845, the act 
of 1876 was passed to make them liable the same as any other 
kind of debt or property, in cases of debt due for boarding. 
The proceedings are dismissed. 
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Geo. B. Davidson vs. Patrick Mullally, Defendant 
AND First National Bank, Garnishpe, 

(/« tke Court of Common Pleas of Lackawanna County^ No. 124:^ 
September Term^ iSg2,) 

ATTACHMENT EXECUTION— ANSWER OF GARNISHEE TO IN- 
TERROGATORIES — ORDER OF COURT. 

On July 7, 1893 the plaintiff in this case issued an attach- 
ment execution against the defendant and the First National 
Bank garnishee for ten dollars, with interest and costs. On 
September 12, 1893, the plaintiff filed the following interroga- 
tories. 

Interrogatories to me aoove nameu garnishee. 

First. Do you know the defendant named in the above 
stated action ? ' 

Second. Have you had any business transaction or 
transactions with the said defendant? If yea, how did your 
accounts stand at the time the writ in the above case was 
served upon you, that is, on July 8th, 1893 ? 

Was there or was there not at that time, or has there 
been since up to the time of your answering, a balance in your 
hands in favor of the said defendant? State the amount par- 
ticularly in your hands, if any, at the time said writ was 
served upon- you» 

Third. State what amount of money, if any, has been 
drawn from, your bank by the said defendant, or at his order 
since the said writ was served upon you? State particularly 
the amount of money, if any now. in your hands to the credit 
of said defendant up to the time of your answering ? 

On September 22, 1893, the garnishee filed the following 
answers. 

To the first interrogatory the cashier saith: I do not 
know Patrick Mullally defendant. 



182 LACKAWANtfA JURIST, 

To the second interrogatory the said cashier saith: The 
said bank has had business transactions with Patrick Mullally 
who I suppose is the defendant. He was a depositer in said 
bank. His account shows that the bank yvas owing him 
July 8, 1893 the sum of seven hundred sixteen 37-100 dollars. 

To the\ third interrogatory the said cashier saith: Since 
the service- of the interrogatories the defendant has drawn 
from said bank the sum of seven hundred dollars and there is 
now a balance to the credit of Patrick Mullaly the sum of 
sixteen dollars, and thirty-seven cents. 

Whereupon the court made the following order. 

By the Court. Now, to wit, October ri, 1893, the rule 
to show cause why judgment should not be entered against 
the garnishees on the admissions contained-in their answer, is 
made absolute, and thereupon it is found that the said' 
garnishees at the time of the service of the attachment- in this 
case had in their hands the sum of $716.37, moneys of the said 
defendant. Whereupon it is ordered that the plaintiff have 
execution of his judgment, debt, interest and costs of the said 
moneys of the said defendant in the hands oi the said garn- 
ishees or so much thereof as may be necessary to satisfy the 
same, and if sUch garnishees refuse or neglect upon demand 
made by the sheriff to. pay the same, that tt shall be levied of 
tlie goods and chattels of the said garnishees as in the case of 
a judgment against them for their own proper debt. 

And it is further ordered upon the payment of said judg- 
ment and costs as aforesaid, the said garnishees be thereupon 
discharged as against the defendant of the sum so attached and 
levied. 

The said g'arnishees are further allowed the sum of ten 
dollars counsel fees to be deducted from the moneys of the 
said defendant in their hands. 
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Johnson vs, Burkholder, et al. 
In the Court of Common Pleas of Lancaster County, 

COSTS — RETENTION OF BY SHERIFF ON SHERIFF'S SALE— SUIT 
AGAINST SHERIFF TO RECOVER ILLEGAL COSTS. 

The plaintiffs real estate was sold under an execution issued on one of two 
judgments and the sheriff retained $126.59 as costs out of the proceeds, which were ' 
insufficient to satisfy the judgments. Subsequently the plaintiff satisfied the 
judgments, and obtained a decree from the court strildng out 168.55 of these costs. 
The sheriff appealed to the Supreme Court, who dismissed his appeal, and the plain- 
tiff brought suit on his appeal bond for the 168,55 and 912 Supreme Court costs 

Held, That the suit was properly brought on the sheriff^s appeal bond instead 
of on his official bond. 

H'ld furth^y that the claim being adjudicated, no defense could be allowed 
but payment and satisfaction, and a counter claim could not be maintained as a 
set-off. 

Rule for judgment for want of sufficient affidavit of 
defense. 

/, W, Johnson, for. rule. 

G. C Kennedy, contra. 

Brubaker, J., October 9, 1893. The matters upon which 
this syit is brought seem to be res adjudicata. It is an action 
against ex-Sheriff Burkholder and his sureties on a bond given 
by him to the plaintiff on an appeal taken by the sheriff, the 
defendant, to the Supreme Court from the decree of this court 
in the taxation of costs on certain writs of levari facias. On 
October 5, 1891, this decree was affirmed and the appeal dis- 
missed by the Supreme Court. See Boyd vs. Johnson, 144 
Pa., 174, [or 9 Law Review, 36]. 

The affidavits of defense, four in number, set forth a dual 
defense to the effect: 

1st. There can be no recovery, for the reason that the 
suit is not brought on the ex-Sheriff's official bond; and- 

2d. A counter claim by way of set-off. 
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We feel satisfied that the action was properly brought. If 
not, the names of sureties oh bonds of public officials for ap- 
peals would be superfluous and of none effect virtually, if the 
position taken by counsel for the defendant J)e the correct 
one, that the action should have been brought against the 
defendant on his official bond. 

An official bond, it is true, is given as security for the 
faithful performance of an official duty; but it is of a collateral 
nature, and in cases of this kind, an additional remedy merely; 
and it is but just to the security on an official bond that the 
remedy against the surety on the appeal bond is enforced. 
The claim having been adjudicated, no other defense could 
be allbwed except that of its payment and satisfaction, since 
the entering of the decree from the Supreme Court. 

We are, therefore, obliged to direct judgment to be en- 
tered for the plaintiff and against the defendants for the 
amount of the claim with interest to this date, to wit, in the 
sum of ninety-five dollars and thirty- four cents, with costs of 
suit. 

[Lancaster Law Review.] 
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Commonwealth vs. Somers. 

In the Court of Quarter Sessions of Lackawanna County^ 

No. 75, April Sessions, rgSS. 

RECOGNIZANCE OF BAII^-FORFEITURE, 

Where in a erimiiua case a defendant has giyen bail before a magislzate for 
bis appearance at the next term of the Court of Quarter Sessions of the counly, he 
' is only bound thereby to appear at that term. He can not therefore be called at a 
subsequent term and his baU be then forf ^ted. 

If fiH* any reason the case is not disposed of at the first term so that the case is 
to be continued, the defendant should be called and required to give new ball, or the 
baU already in be forfeited to be respited upon the defendants appearvnoe at the 
next term. 

Rule to remit forfeiture of bail. The facts sufficiently 
appear in the opinion. 

E. C. Newcomb, for rule. 

John P. Kelly, District Attorney, contra. 

Archbald, p. J. Dec. 4, 1893. On Oct. 8 1887 a charge 
of false pretence was preferred against the defendant before 
Alderman Post of Scranton, and the defendant having been 
arrested thereon gave bail before Alderman Roesler for his 
appearance at the next term of this court. That term began 
on Monday October 17 and continued three weeks, and was 
followed by a term in January, ahother in April and a third in 
June. The transcript of the case was not filed however until 
March 14 1888 and no indictment was found until the meet, 
ing of the Grand Jur>r for the June term. At the April term 
the defendant was called, and on failing to respond his bail 
was forfeited. Against this, complaint is now made, and as 
we think with' justice. There was no authority to forfeit the 
bail at that late day. The recognizance, entered into was for 
the appearance of the defendant at the next or October term. 
So far as the bail is concerned, this obligation certainly could 
not without express consent be enlarged so as ta make him 
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responsible for a default at a subsequent term, (Keefhaven vs. 
Commonwealth 2 P. & W. 24b, Mishler vs. Commonwealth 62 
Pa. 55), and we do not see why this is not true of the de- 
fendant also. His undertaking was in terms the same as that 
of the bail. He was simply to appear at the next term of the 
Quarter Sessions to answer such charges as might be there 
preferred against him, and not depart the court without leave. 
The obligation was not a continuing one so as to bind him to 
appear indefinitely at any subsequent term, at which the 
Commonwealth might choose to follow up the charge. It was 
the duty of the magistrate to return the case to the term of 
the couit to which the defendant was held to appear. If for 
any sufficient reason the district attorney was not prepared to 
go on with it at that time a continuance of it could then have 
been obtained, and the defendant either put under new bail, 
or the bail already in be forfeited to be respited upon the de- 
fendant's iappearance at the next term. This course not 
having been pursued, the proceedings fell with the term to 
-which they were returnable. Thereafter the defendant was 
out of court, and under no obligation to appear. It follows 
that when he was called and his bail forfeited, the court had 
no hold upon him and the proceedings were corum nonjudice 
and void. This defense could no doubt be made upon the scire 
facias to enforce the forfeiture but the defendant has a right 
to have the record as it should be here. 

The rule is made absolute, the- forfeiture stricken off,. and 
the defendant discharged from his recognizance. 

[Where, as in this county, the Grand Jury is Rummoned to meet in advance of 
I the term, it will require some care by. committing mipgutrates under the above de- 
cision to see that their rec •gnizances ai'e taken as well as returned to the proper 
teVin. Between the meeting of the Grand Jury and the beginning of the next term 
defendants should be held, not to that term, but to the one following: for instance 
after the Grand Jury has met in Januaiy, reoognizancea should be made returnable 
CO April term. Otherwise if made returnable to January term, the defendant after 
that term without any action taken would be out of court.] 
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Road in Abington Township. 
In tlie Court of Quarter Sessions of Montgomery County, 

ROAD LAW — VACATION— PETITION. 

A petition to vacate a public road should set forth the drcumstaDces vf hich 
. render such vacation necessary. 

If neither the petition nor report set forth more than that the road is useless, 
inconvenient and burdensome, there are no facts before the court upon which it can 
base its judgment. 

Exceptions to report of viewers. 

C/ias. H. Stinson & Son, for exceptants. 

Holland & Dettra, contra. 

October 2, 1893. Weand, J. — The petition in this case 
asks for the vacation of a public road because the same "ha^ 
become useless, inconvenient and burdensome." 

The proceeding is under the act of 13th June, 1836, P. L. 
558, section 18. 

The distinction between a proceeding to lay out a road 
and one to vacate a road is clearly defined in Newville Road 
Case, 8 W. 172, where it is said that the latter proceeding is a 
matter purely within the discretion of the court. In a pro- 
ceeding to lay out a road the act defines definitely the duties 
of the viewers and what they shall return; and this being done, 
the court adopts their conclusions, unless good reasons to the 
contrary are shown. 

In a proceeding to vacate, however, we find no specific 
directions as to the duty of the viewers, because as the court 
is to judge of the propriety of the proceeding, it is only 
necessary ^how by the petition and report such facts as will 
induce and aid the court to exercise its discretion. In order 
that the court may act intelligently in the first instance, the 
twenty-third section of the act provides that "every applica- 
tion to vacate a road, as aforesaid, shall be in writing and 
signed by the applicants, it shall set forth, in a clear and 
distinct manner, the situation and other circumstances of such 
road or highway, or of the part thereof which the applicants 
may desire to have vacated as aforesaid." The object of this 
requirement is apparent — that the court may, before appoint- 
ing viewers, be informed of the circumstances which render 
the road unnecessary. It is an essential part of th^ petition 
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to enable the court to act. 

In the case under consideration no facts or circumstances 
are set forth, either in the petition or report, other than that 
the road is useless, inconvenient or burdensome; but of this 
the CQurt is to judge from the "situation and circijmstances.'* 
How are we then to exercise a discretion or to know whether 
the facts are sufficient to justify the finding of the jury ? 

The mischief likely to result from such a course of pro- 
^cedure is easily seen. No notice is required under the act of 
Assembly or rules of court except to landowners or occupants 
of the vacated road. And thus a person owning land on both 
sides of a public road, which may have been laid out for many 
years and generally used by the public, has it in his power to 
procure a vacation of the road without a single resident of the 
township other than himself having either actual or construc- 
tive fiotice thereof. Before such a result can be obtained the 
act should be strictly followed, so that before adopting the re- 
port, of the jury the court may be fully advised. It is no 
answer to say that this would be a^uming that the juiy 
would not do their duty properly, for when no one appears to 
object they might well assume that no one was opposed to 
the proceeding. 

The road asked to be vacated is on the line of two town- 
ships, and was laid out and traveled for many years. On the 
county map it would appear to be an approach to a thriving 
borough and the railroad station, and we would therefore 
require good, reasons for its vacation; and as<no notice waS 
served on the supervisors or the public, without the slightest 
degree reflecting upon the viewers or the applicants, we think 
our duty requires us to set aside the report because neither 
the petition nor report is in conformity with the requirements 
of the act of Assembly. 

For all we know, the jury may have adopted a conclusion 
of law or been influenced by facts which could be satisfactorily 
explained. Hereafter, in all proceedings to vacate roads in 
townships, we shall require notice to the superviso^rs ' and the . 
public. 

The exceptions are systained, the report of the viewers is 
set aside and the petition is quashed. • 
[York Legid Beoord.] 
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Borough of Archbald vs. The President, Managers 
AND Company of the D. & H. C. Co. 

((/« tke Court of Common Pleas of Lackawanna County^ No.ji^^ 
November Term, iSgj.) 

BOROUGHS' — ordinance — RAILROAD CROSSINGS — GATES- 

A borough incorporated under the general law of 18M has no authority either 
express or implied, to enact an ordinance compelling railroad companies to erect 
■^^tes or keep watchmen at their street crossingB. 

Amicable action of assumpsits 

CASE STATED, 

It is agreed that an amicable action in assumpsit be en<> 
tered by the Prothonotary between the Borough of Archbald> 
plaintiff and the President, Managers and Company of the 
Delaware and Hudson Canal Company, defendant, with the 
same effect as if a summons had been regularly issued and 
returned served. The plaintiff's claim being for ten (Jio.oo) 
dollars, for violating an ordinance of the Borough of Archbald. 

The following facts are agreed upon by the parties in the 
nature of a special verdict for the opinion of the court : 

I. — That the plaintiff, the Borough of Archbald, is a mun» 
icipal corporation of the County of Lackawanna> duly incor* 
pocated on the 24th day of April, 1874 under the general 
borough laws of the Commonwealth of Pennsylvania. 

II. — ^That the defendant, the President, Managers* and 
Company of the Delaware and Hudson Canal Company is a 
coVporation duly incorporated under the laws of the State of 
New York, and operating and carrying on a railroad for the 
purposes- of transporting coal, freight and passengers under 
authority from the Commonwealth of Pennsylvania^ in the 
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County of Lackawanna, and that its line of railroad extends 
through the said Borough of Archbald, and all Acts of Assem- 
bly giving such authority to said defendant are hereby made 
a part of this case. 

III. — That Salem street and Wayne street are two of the 
public streets or highways of said Borough and that they are 
crossed at grade by the coal track and the passenger and 
freight tracks of the said defendant within the limits of the 
Borough, and that at these crossings the streets are used both 
by foot passengers and travelers in vehicles. 

IV. — That on the 12th day of April, A. D. 1892 the Bor- 
ough of Archbald passed the following ordinance : 

AN ORDINANCE 

To provide for safety-gates or flagmen at the railway crossings 
of the Delaware & Hudson Canal Company in the Bor- 
ough of Archbald, County of Lackawanna, State of Penn- 
sylvania, and providing a penalty for neglect or refusal to 
comply therewith. 

Be it ordained and enacted by the Burges's and Town 
Council, of the Borough of Archbald, in the County of Lacka- 
wanna and State of Pennsylvania, in Town Council assembled 
as follows, to wit : 

Sfxtion I. — That in order to protect the traveling public 
from destruction of their vehicles, bodily injuries and loss of 
life, The Delaware & Hudson Canal Company be required, and 
the same are hereby required, ordered and directed to build, 
construct, erect and place safety-gates or flagmen as in their 
opinion m^y be deemed best for the proper and adequate pro- 
tection of the traveling public, at the following points: 

First, At the point where their railroad ^.osses at grade 
that certain public road known as Salem street, about one hun- 
dred and eighty feet (180) north of the depot of the said Dela- 
ware & Hudson Canal Company, opposite the residence of 
Anthony O'Horo in the Second ward of the Borough of Arch- 
bald. 

Second, At the point where their railroad crosses the 
public road at grade that certain public road known as Way m^ 
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street about one hundreu and twenty (120) feet south of the 
depot of the said Delaware & Hudson Canal Company, op- 
posite the public house of Richard Gilroy in the Second ward 
of the said Borough of Archbald, both of which said crossings 
are deemed extremely dangerous places and that safety gates 
or flagmen are deemed necessary for the proper and adequate 
protection of the traveling public. 

Section 2. — That a certified copy of this ordinance to be 
made by the secretary of the Town Council, of the Borough 
of Archbald, to which shall be attached the seal of said bor- 
ough, which shall be served on C. R. Manville, esq., superin- 
tendent of the Pennsylvania division of said railroad company 
and a like copy be mailed by registered letter, to the proper 
address of J. W. Burdick, Esq., general passenger agent of the 
said Delaware & Hudson Canal Company, 

Section 3. — That shbuld said railroad company refuse 
or neglect to comply with the provisions of this ordinance and 
fail to provide safety gates or flagmen as aforesaid, at the 
crossings aforesaid mentioned for the period of thirty days 
from the time of serving and mailing copy as aforesaid (which 
period shall be considered a reasonable time) they shall be 
subject to a fine or penalty of ten dollars for each and every 
day after the expiration of the said thirty days, they shall 
refuse or neglect to provide said gates or flagman, said fine or 
penalty to be collected in the same manner as borough fines 
and penalties are by law collected, and shall go to the use of 
the said Borough of Archbald for borough purposes and said 
railroad company shall be liable in damages for all accidents 
or loss of life which may happen by reason of such refusal or 
neglect as now provided by law. 

Enacted into an ordinance and passed by the Town 
Council of the Borough of Archbald at a regular meeting this 
i2th day of April, A. D. 1892. 

And the said defendants have been notified of the passage 
of this ordinance and by written notice were required ' to 
comply with its provisions. 

V. — That up to the present time no flagmen have been 
placed nor safety gates established as required by the terms 
of the ordinance aforesaid. If the court shaill be of opinion 
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that said ordinance is legal and binding upon said company 
then judgment shall be entered in favor of the piaintiff and 
against the said defendant for the siim of $10.00, but if the 
court shall be of opinion that the said ordinance is not valid 
and binding upon the sai)d defendant then judgment shall be 
entered for the defendant, the costs to follow the judgment, 
and either party shall have the right to sue out a writ of error 
upon arty judgment to bp entered by the court hereon. 

H, M. Hannah, Att y for Plaintiff. 

Jcssups & Hand, Att*y for Defendant. 

GUNSTER, J., November 21, 1893. — It appears from the 
case stated that the Borough of Archbald wa^ incorporated on 
the 24th of April 1874 under the general b rough laws of this 
Commonwealth; and that tiie. defendant company was incor- 
porated under the laws of the State of New York, and opera- 
ting and carrying on a railroad for the purpose of transporting 
coal, freight and passenger under authority from the Com- 
monwealth of Pennsylvania in the County of Lackawanna and 
that its line of railroad extends through the said borough, that 
Salem street and Wayne street are two of the public streets 
or highways of said borough and that they are crossed at 
grade by the coal track and passenger and freight track, of 
the defendant within the limits of said borough, and that at 
, t'hese crossings the streets are used both by foot passengers 
and travelers in vehicles; that on the 12th of April, 1892 the 
authorities of said borough passed an ordinance to provide for 
safety gates or flagmen at said crossings and in and by said 
ordinance required, ordered and directed the defendant com- 
pany to btiild, construct, erect and place safety gates or flag- 
men, as in their opinion might be deemed best for the proper 
and adequate protection of the traveling public, at said points 
and ordained. 'That should said railroad company refuse or 
neglect to comply with th6 provisions of this ordinance and 
fail to provide safety gates' or flagmen as aforesaid, at the 
crossings aforesaid mentioned for the peroid of thirty days 
from the time of serving, and mailing copy as aforesaid (whiph 
peroid shall be considered a reasonable time) they shall be 
subject tp a fine 01; penalty of ten dollars for each and every 
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day after the expiration of the said thirty days, they shall 
refuse or neglect to provide said gates or flagmen, said fine or 
penalty to be collected in the same manner as borough fines 
and penalties are by law collected, and shall go to the use of 
the said Borough of Archbald for borough purposes and said 
railroad company shall be liable in damages for all accidents 
or loss of life which may happen by reason of such refusal or 
neglect as now provided by law/' that said defendant com* 
pany were duly iiotliied of the passage of said ordinance but . 
that up to the present time no flagmen have been placed; nor 
safety gates established as required by '^the terms of the 
ordinance. 

The only question submitted for our consideration is 
whether said ordinance is legal and binding upon the defend- 
ant company. If it is, then judgment- is to be entered in 
favor of the plaintjff for the amount agreed for, and if it is 
not then judgment is to be entered in favor of the defendant. 

It may be stated as a general rule that in the absence of 
a statutory requirement^ railroad companies are not bound to 
place flagmen, signs, or gates at their crossing, Elliott on 
Roads & Streets 608, and authorities there cited. Elliott in 
a foot note to the trial says that municipal corporations may 
require gates and flagmen in cases where the public safety 
demands it, but cites no authority in support of the proposi- 
tion. It is clear however that if boroughs in Pennsylvania 
have the power to enact an ordinance of the kind before us it 
is because it has been given to them by the legislature, ex- 
pressly or by implication. Our courts have sometimes been 
somewhat liberal in conrising the powers given to them on 
the principle that matters of merely local concern should be 
left to the control of the people to be affected. To this end 
Cities and boroughs have their legislative as well as their 
administrative ofBcers, and the municipal legislature may 
make laws in regard to all subjects of a municipal character, 
and tniforce them by appropriate penalties. The local govern^- 
ment must keep within liie limits that bound its jurisdiction 
as they are defined by the constittrti^ and laws of the state; 
bat subject to there rtetrictions, it may determine what is 
best Circulated to promote the security, the comfort, and the 
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convenience of the inhabitants: Livingston vs. Wolf 136 Pa. 
519. It is necessary therefore to inquire into the powers of 
boroughs. They are the creatures of the legislature and have 
no power except such as are given to them, or which may be 
necessary to the exercise of a corporate function or attaining 
the end of their creation. 

As the Borough of Archbald was incorporated in 1874 it 
is subject to the general borough laws of 1851 and have the 
powers given by said act. No other statute or law have been 
called to our attention by the learned counsel for plaintifif. 
And the second section of said act (Act 3 April 1 8.5 1 P. L. 
320) seems to be the only part of it which has any bearing at 
all on the subject matter under consideration. It contains 
some twenty-six different subjects^ which the borough author- 
ities may regulate by ordinance. Among these are the 
following: 

"The powers of Jhe corporation shall be vested in the 
corporate officers designated in the charter, they shall have 
power. 

I. To make such laws, ordinances, by-laws and regula- 
tions not inconsistent with the laws of this Commonwealth, as 
they shall deem necessary for the good order and government 
of the borough. 

IV. To regulate the roads, streets, lanes, alleys, commdn 
sewers, public squares, common grounds, ^ootwalks, pave- 
ments, gutters, culverts and drains, and the heights, grades, 
widths, slopes and forms thereof, and they shall have all other 
needful jurisdiction over the same, etc*" 

It is contended by counsel for plaintiff that the words 
"necessary for the good order and government of the borough" 
are sufficiently comprehensive to embrace the power to enact 
the ordinance in question. Were there no other grant of 
power than that mentioned in the first clause of the second, 
section of the Act or 1851 the language quoted might well be 
held to be sufficiently broad in its term include the power 
claimed for it. . But the first clause, so general and compre- 
hensive in its terms, is followed by twenty-five others, in each 
of which one or more specific objects of ordinance powers are 
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mentioned and it was expressly ruled in Boxough of Millen- 
town vs. Bell 123 Pa, 155 that the general powers referred to 
in the first clause must be confirmed to the particular subjects 
referred to in the succeeding clauses. See also Mount Joy vs. 
King 6 Lancaster L.R. 345. 

It was not contended, on the argument, that the fourth 
clause quoted above was an express grant of the power claim- 
ed. And we do not see how it well could be. Safety gates 
and fiagmen, as generally understood in this connection, are . 
part and parcel of the railroad and not a part of the public 
road or street. Undoubtedly the borough may provide .for 
the erection of safety gates or the stationing of flagmen at 
crossings at its own expense, but to require a railroad com- 
pany to do so is entirely another matter, Dillon on Municipal 
Corporation §331 2nd E. S. Waters vs. Leech 3 Ark. no. 

It was argued however by counsel for plaintiff that if the 
power claimed was not expressly granted it nevertheless exists 
as a common law power and granted by inpliciation by the 
ihcori^oration of the borough. The argument loses some 
force when it is considered that it is applicable to every rail- 
road crossing in every borough in the Commonwealth. That 
every municipality has, at common law, or as an incident to 
its creation, or by implication, power to make some rules or 
by-laws, or even to enact ordinances for the general good of 
the corporation is too well settled to admit of dispute, Nort- 
hem Liberties vs. Gas Co. 12 Pa. 318: 2 Gr. 291; White vs. 
Borough of McKeesport 10 1 Pa. 394; Barter vs. Common- 
wealth 3 P. W. 253; City vs. Tryon 11 Casey 401; Dillon on 
Municipal Corporations §544, City of Williamsport vs. Com- 
monwealth 84 Pa. 487. By the organization of a city or 
borough within its borders, the state imparts to its creatures, 
the municipatity, the powers necessary to the performance of 
its functions, and to the protection of its citizens, in their 
person and property. The police power is one of these ordin- 
ances of cities and boroughs, passed in the legitimate exercise 
of this power, are therefore valid, Sayre Borough vs. Phillips 
148 Pa. 482. But while boroughs and other municipalities 
may have some police powers it is important to bear in mind 
that thty have not a// the police powers of the state. Indeed 
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in the very case in which the language quoted was used, 
(Sayre Borough vs. Phillips) the power to regulate peddling 
was expressly given by the Eleventh clause of the second 
section of the Act of 1851 but because the borough' authorities 
sought to regulate peddling in the borough by all except 
residents thereof the ordinance was held to be invalid. I have 
carefully examined all the authorities cited by the learned 
counsel for the plaintiff in support of his views and 6nd that 
in every case where the validity of an ordinance asserting a 
police power was sustained in the cases of ordinances passed 
by boroughs incorporated under the Act of 1851 that the 
police 'power asserted was expressly given by the second 
. section of said act. There are some cases like' O'Maley vs. 
Borough of Freeport 96 Pa. 24, where the borough was incor- 
porated prior to 185,1 and by special law in which .there was 
no eniiumeration of police powers but in which a general 
power to ordain for the "common welfare'* or for the "well 
ordering and better government of the borough" was granted. 
In such cases the grants of the general power has been held 
to be sufficiently comprehensive to cover such regulations as 
were necessary for the government of the borough and pro- 
tection of its citizens. Fisher vs. Hamiburg 2 Grant 291. But 
when the power or authority is not expressly given, and can- 
not be inferred necessarily from the special or general powers 
given and the power is not indispensable to the borough, the 
qualities necessary to create the power are not present, 
Kneedler vs. Borough of NorristOwn 100 Pa. 368. In the 
case of Kneedler vs. Borough of Norristown it appears the 
borough passed an ordinance forbidding the erection of frame 
buildings within the borough limits under a penalty, but it 
was held that boroughs generally throughout the Common- 
wealth had no power to enact such an ordinance, and, as there 
was no evidence of the extent of the population of the 
borough, nor any special circumstance as affecting the ques- 
tion of expediency, convenittice, advantage or necessity for 
the enactment of the ordinance, it was field to be offensive 
and void. In the present case the ordinance states that the 
cros3rngs in question are deemed extremely dangerous places 
and that ssrfety gates or flagnten are deemed necessary for the 
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proper and adequate protection of the traveling public, and 
that the company is directed to provide safety gates or flag- 
men in order to protect the traveling public from destruction 
of their vehicles, bodily injury and loss of life, but such 
necessity and damage is not admitted as a fact in the case. 
It is only the opinion of the borough authorities. 

It is somewhat strange that the question before us has 
not been brought to the attention of our Supreme Gourt. 
Counsel for both parties inform us that after diligent search 
they have been unable to find any decision of it. I have been 
unable to find any myself in the limited time allowed me. 
The power claimed may be desirable and in view of the im- 
mense growth in the population of the Commonwealth, may 
be necessary, but unless the state has conferred it on boroughs 
they do not have it, and courts have no power to grant it. 
We are unable to find any law which expressly or by implica^ 
tion confers it. 

After careful examination of the question we are of 
opinion that the ordinance in question as set forth in the case 
stated is not valid or binding upon the defendant company 
and judgment is entered on the case stated in favor of the 
defendant. 
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Dettra, Receiver vs. Sax. 

In tJie Court of Common Picas of Lackawanna County ^ No, 88g^ 

September Term, i8gj. 

MUTUAL INSURANCE— ASSESSMENTS— LAPSED POLICIES — 
AFFIDAVIT OF DEFENSE. 

A clause in a mutual insoranoe company*s policy, that it shall become null 
and void upon failure of the iusured to pay his assewmeiitB, is a provision of whicli 
the company may avail theniselves'but the policy holder cannot. 

The losses of a mutual insurance company must be sbarefl ratably by the 
members who are bound for them, and a member who has not paid his share cannot 
set up as a defense, that more money has already been collected than is necefluai-y to 
pay the losses, without also {umishing the court with data as to what would be a 
fufRcient assessment, together niith his proportionate share of the same. 

Doubted^ whether an assessment made by order of covut a^iainst a stockholder 
of an insolvent company, without such stockholder being made a party thereto is 
conclusive upon him. But it isat least prima facte good against him. 

Action of assumpsit. 

The Standarfl Mutual Live Stock Insurance Co. of 
Reading, Pennsylvania was incorporated under the Act of i 
. May 1876 on the lOth day of November 1886, for the purpose 
of insuring horses, colt^ and mules. 

• The defendant made application to said company on the 
2Sth day ofjune 1888 for insurance, on a horse for the term 
of three years, upon which application ^aid company issued 
its Policy or Certificate of Membership, No. 5914 to the de- 
fendant, thereby insuring the horse for one hundred and 
twenty dollars for a period of three years. 

• On the 30th day of July 1889 a receiver was appointed by 
the Court of Common Pleas of Berks county, Pennsylvania, 
f'.-r the said company, who was subsequently discharged and 
on October 6th, 1891 Benjamin F". Dettra the plaintiff in this 
case. was appointed receiver. On the nth day of January 
1892 the said- court ordered and decreed that the plaintiff levy 
an assessment upon the Policies or Certificates of Membership 
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of said company for the purpose of paying the losses incurred 
while the parties upon whom the assessments were levied were 
membi^rs, and^J^y and under the said decree the policy of the 
defendant, Np. $9 14, for one hundred and twenty dollars, was 
assessed .15584 upon the amount of insurance therein, 
amounting to eighteen dollars and seventy cents, which the 
defendant refused to pay. 

On September 26, 1893 counsel for plaintiff filed his 
statement. 

On Octqber.io, 1893, counsellor defendant filed the fol- 
. lowing affidavit of defense: 

First. — The equity proceeding, stated in the "Exhibit B" 

of the plaintiff's statement, was had without irotice to, or ap- 

, pearance by,' me: — I was not a party to the same and *l;ad no 

"day in court." I consented in no way to saicf preceeding. 

and the same is not binding upon me in any way. , 

Second.— ^The losses for which assessments are made 
amount to practically $25,000, and said assessments, I am in- 
formed and .believe, and expect to be able to prove, amount 
to prantically $100,000. That the attorneys for the -plaintiff 
are claiming that great numbers of the persons so assessed . 
have paid their assessments without suit being carried to judg- 
ment, and I expect to be able to prove, if allowed a jury trial 
in this case, that said payments of assessments amount to 
enough to pay said losses and. expenses named in said state- 
ment, without itiaking any colltrction, or at least without 
making so large a collection, from me. 

Third. — I expressly deny the allegation in the said state- 
ment', that my certificate was in force on the 29th day of July 
r889, when said application for a receiver was made and I re- 
spectfully declare and allege that the same was not in force at 
that time or for a long time before that time, for the following 
reasons, to wit::— When I applied for said certificate, it was 
agreed between myself, on the one hand, and the said com- 
pany and its members on the other, in writing (which agree- 
ment is part of said certificate), that said agreement or contract 
should at once become' null and void upon my neglecting to 
pay any assrssments or annual dues on or before the days on 
which they should fail due, as appears by the plscintiff' s ex- 
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hibit "A," and I did so neglect to pay such assesments and 
annual dues, long before the incurring of many of the losses 
mentioned in the Tabular Statemei)t, Class "A/* of said state- 
ment, for whi^h I am in said statement alleged to be assessed, 
and long before the application for, or appointment of, any re- 
ceiver, and before the bringing of this suit, whereupon said 
contract, agreenient and certificate became null and void, and 
all my liability to the said company, members and receiver 
and this plaintiff, so far as any such liability ever existed, came 
to an end. 

On October 13, 1893 counsel for plaintiff filed the follow- 
ing exceptions: 

First.^ — The first paragraph of said affidavit states no le- 
gal ground of defense. Under the contract in the case, the 
defendant had no voice in the making of assessments. What" 
could he have said if he had been in Court beyond what he 
says in the second paragraph of his affidavit? 

Second. — The second paragraph of said affidavit sets 
forth no ground of defense, but is res ajudicata with reference 
to this particular assessment. See Baers* Appeal 154, Pa. 157. 

Third. — The third paragraph of the affidavit of defense 
discloses no legal ground of defense. The forfeiture clause in 
the certificate was for the benefit of the company, and cannot 
be taken advantage of by the defendant to shield himself from 
liability. He does not allege that the policy was ever actually 
forfeited and nullified by the company, nor that it was sur- 
rendered by him. 

Whereupon court granted a rule to show cause why 
ju«dgment should not be entered notwithstanding the affidavit 
of defense. 

James H. Torrey ^n^ John P Albro for plaintiff. 

Charles L, Hawley for defendant. 

Archbald, p. J., Nov. 16, 1893. The defendant was not 
made a party to the suit in equity in the Court of Commou 
Pleas of Berks county, and we question therefore whether he 
is concluded by the assessment against him which was there 
ordered (Chandler vs. Brown 'jj Illinois 333). But however 
this may be, fhe order of the court is at Ic^st prima facte good 
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against him and must be enforced unless he has shown some- 
thing to overcome it. Assuming that the way is thus open to 
him, we see nothing in the affidavit of defense to prevent 
judgment. The suggestion that his membership in the com- 
pany lapsed by his failure to pay certain assessments which 
were levied against him, is idle. That was a provision of 
which the company might avail themselves, but not himself. 
The second paragraj^^ (kttEc a&xkmt niak^s the nearest ap- 
proach to a defense of any. It is there asserted that the lossi 
es are but S2J;0b0 Vhilfnte asdCssmeiVts levted to meet them 
reachtthe Rura^^ijOQ,ODa But tbconly w-?iy. tliat the defen- 
dant attempts to use this fact is lo suggest, that if allowed a 
triaf," he' expects to ■l)e able to prove ttiaX enough of these 
assessments are being settled -witTtOtit* suit to pay the losses 
attidf expenses oi the company "without making any collection, 
or at least without making, so lar»;c a cbllection from me:**" 
That is to say the defendant by contesting tiiu- claim bT the 
receiver e>cpects to- be- able to shift the burden bf his obligation 
uj?o'n other parties who do not." This can hard IS* be expected 
tovsucpeed. The losses which are admitted must be sliared 
rateably by the members of the corporation ^vho are bound for 
them, and the defendant must pay his pail. If the assess- 
ipents which Jhftve t)een levied are too large, , the defendant 
should be prepared to make some sort of suggestion as to 
what would be sufficient, together with his proportionate share 
of Ihe 9iime. Without this we must accept .th^ order of the 
court as correct. Even on his own showing he is clearly 
bound for something, and if he would escape with less than. 
. full .liability, and have us make a lower assessment for him, he 
should at least afford us data upon which to do so. 
The rule for judgment is made absolute. 
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Luckenbach's Estate. 

In the Orphans' Court of Northampton County, 

DECEDENTS* ESTATES — WILLS— LEGACY CHARGED.UPON LAND 

—ATTACHMENT EXECUTION — ACTS 24 FEBRUARY, 1834; 

13 APRIL, 1843. 

A legacy for the support of the widow of the testator was cWged upon buad 
with a clause authorizing a sale of the land and the payment of the proceeds, if 
neoessary, for the '^dow's support, followed by a devise over "of whatsoever is 
left.*^ After the widow^s death a jud^^ment was obtained against her adminismtoi* 
for her board and maintenance, on which an attachment execution was issued at- 
taching her interest in the land charged with her support, the same remaining unsold. 
On a petition by the attaching creditor for an order on the executor of the widow's 
testator requiring him to sell the land in discharge of the petitioner's judgment- 
Held, That the petitioner had a proper standing in court. 

Demurrer to petition. 

W, C. Loos for demurrer. It is from the language of the 
will that the intention of the testator is gathered: Eichelber- 
ger's* estate, 135 Pa., 160; Hancock's Appeal, 112 Pa., 532; 
Ellis* Appeal, 22 W. N. C, 135 The alleged power was re- 
voked by the death of Maria Luckenbach. See Bleight vs. 
The Manufacturers and Mechanics* Bank, 10 Pa., 131; Smith 
vs. Folwell, 1 Binney,' 546; Miller & Bowman's Appeal, 60 Pa., 
404; Mellon vs. Reed, 123 Pa., 15. 

There is no statute authorizing the Orphans' Court to 
grant an order of sale where the power of sale is conditional 
and is committed directly to the executor. 

W. E Doster contra. The court may decree a sale where 
a legacy is charged on real estate, whether it be a .specific 
sum, or such sum as may be necessary for the support of the 
Legatee:. Marcey's Estate, 22 Pa., 140; or an annuity, Brown- 
hill's Estate, 7 Phila. 494. The remedy for the recovery of a 
testamentory charge on land is exclusively in the Orphans' 
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Court: Gidding's ExVs. vs. Deckfer, 3 Luz. Leg. Obs., 31; 
Eyre's Estate, 13 W. N. C, 667; Springer's Appeal^ 11 1 Pa., 
228; Brotzman's Appeal, 1 19 Pa., 645. 

The relief prayed for is in the language of the Supreme 
Court in Beck's Appeal^ 78 Pa., 432. See Erisman vs. Direct- 
ors of the Poor, 47 Pa., 509; Eichelberger's Estate, 135 Pa., 
160; Shubart's Appeal, 154 Pa., 230. 

Proceeding in the Orphans' Court is proceeding in a court 
of equity, for it is a court of equity within the limits of its 
jurisdiction and is governed by equitable principles: Dundas' 
Appeal, 64 Pa., 325; Wilson's Appeal, 108 Pa., 344. 

The opinion of the court was delivered by 

iSCHUYLER, p. J.— By the last will and testament of the 
decedent it is provided, inter alia, as follows: "I give and 
bequeath unto my wife the use and occupation of my dwell- 
ing house in Market street, in the borough of Bethlehem, 
during her natural life, but if it should prove at any time 
during her life that she should find- it necessary or more 
convenient to make sale thereof for her maintenance and 
well keeping, in such case my executor shall have full power 
to make sale of the above named dwelling house, and to give 
legal deed and title thereto, and the proceeds of such sale 
shall be safely invested and loaned out on bond and mortgage, 
and the interest accruing therefrom, and the capital if necess- 
ary, to be employed and used for the benefit, maintenance 
^nd comfort of my wife during her life-time. And futher- 
more it is my will and desire and I hereby order and direct 
that all and whatsoever is left and remaining after the decease 
of my beloved wife, shall.be equally divided among my three 
children." 

The decedent died November 4, 1878, and his widow died 
October 4, 1892, at an advanced age. During the entire in- 
terim between these two dates the decedent's widow boarded 
with her son, the present petitioner and after her death the 
petitioner recovered judgment against her administrator for 
$3,358.75, being the amount due him for her care and main- 
tenance. The prayer of the petition is for a decree directing 
the executor to sell the dwelling house and to pay over to the 
widow's administrator enough of the procieeds to cover the 
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. petitioner*^*, jttdgmeftt. t'^tvd^t aft att^bh)heiiht^^ cxecatiolY is; 
sued on hii^ failgment i3»€ petitioner ha& atf achqci. 'tlse le*|^i7y. 
for the widow's support ia (fhe 'fcsdidS' of J^^e- ekedutdc^ Th£ 
Act 13 Aprtf,- 184}, § to, -f .^^., '{I35, Piii-dv 74$ 'iSBdei? yttiich 
the attachment Wa^ isstied t^hi^vWes -thalt-^tbe same risg^B'ia 
all respect^ivhieh t^e^dfebtor mayiliaVey a^dlno gtr^aterJri^ay 
respect whatever, are hereby; placed ^ithin^^the powdv fOt£ t^ 
attaching ci'editor.**' 

What rights then did'the widow have urider her 'legacy 
In the first place the -legacy wis charged upon real estate; 
Marcy*s Est*,. 12' Pa., '40. Then comes Act 24. February, 
i834» § 59» P- L/84/Fufd., *SJ6, which pr6vides 'that .when. a 
legacy is charged^ upon real estite tlie' legate. -may appfy to 
the Orphan^* Gbiir-t, whfcli 'C<>»rt H enjoined ^*fo-prbcecdac*3 
cording to equity and te make suclv-decretf or order touching! 
the payment of the legacy out of su-ch real estate i as may be? 
requisite and jiist." This is the character of the religf "foL 
which the petitioner is J^pplying and if there is* any force iii' 
the clause of the Act o' 'i8'34 above d'ted, he has a standing 
in court for that purpose^ It follow^ that the pre$ent, demur- 
rer, which is special to the jurisdiction^, must be overruled.^ 
Of co<irse the attachment execution would not have -the affect 
above accorded to it unless there=was something to be attach- 
ed, that is something due oh the legacy to the estate of the 
widow, but all doubt on that subjefct is' rbm^Oved by Reek's 
Appeal, 78 Pa., 432, a case in this aspect of it remarkably like 
the pi'esent. 

1893, November 20, demurrer Ovef ruled. 

[Northampbon County ^epoi'ter.] 
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COMrtON\VEALTH, EX. REL:, tLDWARD RODERICK, MiNE 

Inspector vs, Jonathan Vipond, et al. 

/h the Court of Common Pleas of Lackawanna County ^ No. iS, 

September Term, i8gj, 

ACT 2 JUNE 1 891 — ERECTION OF collieries ON foundations 

destroyed by fire— boilers—statutory 
restrictions. 

Where^a Colliery wa« erected previoiiB to the paflsage of the Act 2 Jane 1891, 
and is destroyed by dre, leaving foimdatioiiB and boilera standing. HeULy that the 
breaker may be erected on the old foundation, and- the boilers maintained as they 
f orxnally existed, even Uiough they be less than one bondred feet from the breaker. 

Statutory restrictions on the enjoyment of private rights are to be strictly 
ooDstnied tiie intent to abrogate existing rights must be postlve and unmistakable. 

' Bill for injunction. 

Submitted on bill and answer. 

Willard^ Warren & Knapp, Solicitors for Paintiflf. 

fas. H. 7<c?rro'» Solicitor for Defendant. 

November. 13, 1593, Smith, J. The bill filed by the 
mine inspector, sets forth the existence of a drift or opening ■ 
known as the^old Butler mine, "And also some parts of the 
the stone foundation of what was formerly kn,o>yn as the 
Butler collery, long since destroyed by fire, no portion of 
which is now standing or remaining; and in connection there- 
with some parts of old boilers and a boiler house, which were 
formerly connected with the said Butler colliery, and are now 
immediately adjacent to th^ ruins of said foundations; the 
said boiler being incomplete, and not properly set to be used 
without the construction of a stack, and an entire re-arrange- 
ment of their situation and the completion of parts now wait- 
ing:" it av.ers an intention on the part of the defendants "to 
erect and construct an entirely new breaker upon the said 
ruins and partial foundations, together with new ones to be 
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t^uilt by them and to make the necessary repairs and additions 
to the boilers so as to make them fit for use for the purpose 
of generating steam," and "to use the said breaker in the 
preparation of their coal;" That such constrgction will place 
the boilers within loo fee{ of the breaker and directly under 
it; and that the proposed action of the defendants is in viola- 
tion of Article 5 Sec. 2 of the Act of June 2, 1891, to provide 
for the health and safety of. persons employed in and about 
anthracite coal mines &c. and Aould be restrained by injunc- 
tion under the provisions of that act. 

The answer "admits these matters, with certain 
qualifications; averring that the foundations of the breaker 
retfiain intact, except the loosening of a few stones; that the 
boilers are uninjured, and securely set as originally located, 
and when the smoke stack, which fell" to the ground on the 
burning of the boiler house is again set up, and new grate 
bars put in, they will be in perfect condition for immediate 
use, without other repairs or additions, and that instead of 
being under the breaker they will be foi'ty-six feet distant. It. 
further avers that the colliery was erected long before the 
passage of the Act of 1891, and stood unimpaired, with its 
boilers located as at present, for six months afterward, before 
its destruction by fire. 

The cause having been set down for hearing on bill and 
answer, the averments in the answer must be taken as true. 

The section of the statute cited in support of the bill is 
the following: 

**It shall not be lawful to place any boiler or boilers, for 
the purpose of generating steam, under or nearer than one 
hundred feet to any coal breaker or other structure in which 
persons are employed in the preparation of coal: Provided 
that this section shall not apply to boilers or breakers already 
erected." 

The plaintiffs contends- that the structures which the 
defendants propose to build arc new erections and within the 
statute. This is denied by the defendants. The determina- 
tion of the cause must therefore depend on the proper 
construction of the section cited. 

Statutory restrictions on the enjoyment of private proper. 
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ty are to be strictly construed. The intent to abrogate exist- 
i^i^ rights must be positive and unmistakable. The section 
cited exhibits no such ihtent. On the contrary it expres:»ly 
excepts such rights from its provisions. By its proviso, boilers 
and breakers already erected are taken entirely out of its 
operation. To all intents and purposes they remain as if the 
restriction had never been enacted. Their freedom from this 
restriction necessarily extends to subsequent repairs, altera- 
tions and renewals; otherwise it might become impossible to 
carry on the operations for which they were erectedl To hold 
that they may not be restored, replaced or rebuilt, if damaged 
or destroyed, is to leave the right to continue these operations 
dependent drt freedom from accidents or natural wear, or at 
the mercy o.f the elements. The exclusion of boilers and 
breakers already erected from the operation of the section, by 
its proviso, logically implies the right to maintain them as 
they then existed. 

•The buildings which the defendants propose to construct 
therefore, cannot be regarded as new and original erections 
w.ithin the purview of the section, but as the restoration of 
structures already built at the time of its enactment, under a 
right of maintenance saved by its proviso. In this view the 
•present condition of the boilers is immaterial; the defendants 
have a right to use them as they are, or with such repairs as 
may be necessary, or to replace them with new ones, at their 
discretion. 

The injunction is accordingly refused and the bill dis- 
missed. 



Davis vs. Brode. 



/;/ the Court of Common Picas of Scliuykill County^ Xo. Ji^6, 
September Term, iSgj, 

PRACTICK — KRROK IN rRECTPK — EFFECT ON WRIT — AMENIV- 

MENT. 

An error in tbp preciiie cannot invalidate the wnt. The precipe is aineiitUible 
and may be made to conform to the writ. 
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Rule to show cause why writ should not be quashed. 

/. a Uirich; for Plaintiff. 

H, B. Graeff, for Defendant. 

The opinion of the court was»delivered by 

Bechtel, J. The plaintiff filed a precipe on the 28th of 
August, 1893, directing a summons to issue returnable to the 
first Monday of September, ^893. This was irregular, as less 
than ten days intervened between the day it was filed and the 
return day, ' Had the prothonotary issued the writ as com- 
manded we would now be required to qyash it. 

Recognizing the irregularity, the officer sought to correct 
it by issuing the writ to the day "next preceding the last day 
of September tei^m next.** The writ is regular on its face, 
and though there was an error in the precipe it cannot invali- 
date the writ. Besides, the precipe would be amendable and 
could be made to conform to the writ; Harlan vs. Plater, 19 
W. N. C, 401. The doctrine of Hatfield vs. Swiler, 28 Pa., 
^22; in relation to quashing the writ, can have no application 
under the facts as abov'e stated. To the writ the sheriff makes 
return: "Servedlhe within summons and plaintiff's statement 
on Bonnevil J. Brode, defendant, personally, by giving to him 
true and attested copies of the same apd making known to 
him the contents thereof.** Fhis service appears to be regiilar 
and made by the sheriff in the usual way. The defendant*s 
counsel produced at the time of the argument tlie paper which 
it is claimed was left with defendant by the sheriff; beyond 
this we have nothing before us. While this paper shows 
that it commanded the defendant to appear "on the first Mon- 
day. of September," and therefore is not a copy of the writ, 
yet we can take no action in relation to this, either under the 
above, rule or upon th^ evidence prc:sented. 

Rule discharged. 

1893, October 9. 

- Noi'thanipton Count}-. ReiMrten 
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WO]LF VS. TiLLINGHAST. 

In the Court of Common Pleas of Lackawanna County^ No. S73^ 
April Term, iSgj. 

ACT 9 APRIL 1872— ACT 12 MAY 189I— LIEN OF WAGES- 
NOTICE — PRIORITY OF EXECUTIONS. 

The lien for wages ^iven bj the first sectioa of the Act of 9 Aprilf 1872, is 
limited to the specific property real or personal connected virith the paHicolar busi- 
ness or employment in which the claimant has expended his labor, and does not 
«Ftend to the general property of the employer. 

tinder this section it is the duty of the wage claimant to gire such notice to 
the sheriff or constable making the sale as will connect his claim for wages with 
the property sold and show that it is clearly subject to a lein therefor. 

This is not changed by the amendment of 12 BCay, 1891. 

Under the third section however if the employer becomes insolyent, the Ilea 
for wages extends to all his property; and it is not necessary in such case for the 
claimant in his notice to the sheriff or constable to connect the property levied 
upon with the special employment in which his wages were earned. 

A writ of execution will not lose its priority unless the evidence clearly shows 
that. there was an intention to use it simply as a cover; mere leniency toward the 
execution debtor is not sufficient, nor is the sherifTs failure to dose his plaoe of 
business. 

Exceptions to auditor's report. 

A, Z>. Dean, for exceptions. 

R, H. Holgate, contra. 

January 6, 1894, Archbald, P. J. The lien which is 
given for wages by the first section of the Act of 1872 is spec* 
ific, and extends only to the mine manufactory or business in 
which such wages have been earned, and to the property in 
and about, or used in carrying on the said business or in connec^ 
tion therewith, (Hartman's Appeal 107 Pa. 327.) The 
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amendment of 1891 (Act 12 May 1891 P. L. 54) does not 
change the law in this particular; the classes of wage claimants 
are extended and enlarged but the character of their claims 
remains the same. The lien is still limited to the "real or 
personal property, mine, manufactory, [or] business,*' of the 
employer, "or other property in and about or used in carrying 
on said business or in connection therewith " b"y which we 
must understand — the same as in the act of which it is an 
amendment — not the general property- of the employer, but 
the specific property real or personal connected with the par- 
ticular business or employment in ^yhich the wage-claimant 
has ej^pended his or her labor. Thus the miner has a special 
lien upon the mines, mining fixtures, cars, mules, tools, or 
other property in and about the mines where he works; the 
mechanic, upon the machinery, works, tools and manufactured 
product of the factory in which he is employed; the servant girl 
— whether at a hotel, boarding house,' restaurant or private 
family — upon the furniture, furnishings, household material 
and personal property of whatever kind used in the hotel, 
restaurant or family; the hostler, porter, or other persons em- 
ployed about a livery stable or hotel, upon the property of his 
employer there found, or in connection with which, his 
particular labor is expended; and so on through the various 
kinds of employees and laborers mentioned in. and intended 
to be preferred and protected by the statute. But the clerk 
in the store has no lien under this section of the act — even as 
amended— upon the property of the storekeeper at his private 
residence, nor could he upon the sale oy transfer of such pro- 
perty come in by virtue of this section upon the proceeds of 
such sale on a par with the servants in the family; nor on the 
other hand could the servant girl claim a lien upon the goods 
in her employer's store: So neither could the farm laborer, 
although entitled to a lien for his labor on the farhi against 
the farm itself, and all its products and appurtenances, claim a 
lien upon the property of his employer elsewhere situate and 
having no connection with the farm business. In all this I 
am of course speaking of the first section of the statute: I will 
speak more fully of the third later on. The Act of 1891 is 
.amendatory only of the one section, and the law now stands 
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simply with the amendment written into it. The rest of the 
act is unaffected thereby, and the distinction, made by the 
decisions, between the different parts of it is still to be pre- 
served. The lien given by the first section as amended must 
therefore be regarded as no different in character or extent 
from what it was before, that is to say it is specific and not 
general, attaching only to certain property of the employer, 
and arising only in case of a sale or transfer thereof, not 
involving his insolvency. If this is accepted and kept in mind 
it will relieve us of considerable difficulty -in the further con- 
struction of the law. 

If then the lien of the wage claimant under the section of 
the act referred to is special and limited, it is incumbent upon 
him in preferring his claim to bring himself within its terms. 
In case therefore of a personal property sale he must in some 
way connect his claim for wages with the property sold, in the 
manner discussed above. That is to say he must show that 
the property was used in and about, or was connected with 
the business or employment in which his labor was expended 
and his wages earned. And as in his notice to the sheriff or 
constable, making the sale, he must according to the decisions 
assert the essentials of a valid claim, the property embraced 
in the levy and against which a lien is claimed must by proper 
averments be shown to be subject to such lien and claim. 
This is established by a line of cases the authoriry of which 
cahnotbe gainsaid. Allison vs. Johnson 92 Pa. 314, Pardee*s 
App. ioo Pa. 408, Peffer's App. 2 Penny, j 13, Adamson*s App. 
1 10 Pa. 459, Peiffer's Est. 6 Luz. Leg. 10 1. Following these, 
is. the case of Sulzberger vs. Scranton Store Co. 2 Pa. C. C. 
Rep. 479, decided by this court, from which we see no occa- 
sion to depart. The case of Timmes vs. Metz 156 Pa. 384 
recently decided is not at variance with anything there laid 
down as I shall presently have occasion to show. 

Judged then by this rule and treating the case as one 
arising under the first section of the act, the notices give n to 
the sheriff before the first sale in the present instance were 
insufficient. Their defect was the same as that in Sulzberger 
vs. Store Co. supra; they do not in any way connect the pro- 
perty levied on with the employment or business in which the.- 
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wiages claimed were earned. This was cured in the two 
notices given before the second sale, but that did not of 
course help out the others. If therefore there was nothing 
else in the case to relieve the claimants from their dilemma, 
the exceptions to their participation in the proceeds of the 
first sale would have to be sustained. 

It is however to be observed that all the cases cited arose 
under the provisions of the first section of the wages act, — or 
at least are so treated — and our discussion so far has been 
confined to that section. We have now to consider what is 
the meaning and effect of the third se<?tion of the same. The 
distinction between the two is carefully pointed out in a very 
clear opinion by Mr. Justice Clark in Hartman's Appeal 107 
Pa. 327. By the express terms of^the third section, in case of 
the death, insolvency, or assignment of any person, or com- 
pany, engaged in any of the operations mentioned in the first 
section, or of an execution issued against such person or 
company, the preferred lien there given is extended to every 
property of such person or company. The distinction be- 
tween this and the first section turns on the matter of death 
or insolvency. The lien given by the first section is one which 
attaches upon any salje or transfer before the death, and not 
involving the insolvency of the employer but the general pre- 
ference given by the other is one which springs out of such 
death or insolvency. Sofne confusion arises perhaps by the 
mention in both cases of a sale by execution. But, as is 
pointed out by Mr. Justice Clark, in the case cited, "the 
execution named in the first section is such as may be made 
the irfetrument of sale; it may be upon a judgment or lien 
against a former owner, or as a mere means of transmitting 
title, 01 may be in such form as does not denote the insolvency 
of the employer ; whf 1st the execution of the second [third ?] 
section is such as is issued *against them,* that is the employer, 
for the collection of his own proper debt ; such a writ if ex- 
ecuted by levy and sale may justly be regarded in general as 
denoting a condition of actual insolvency." When therefore 
the conditions named in the third section exist, the lien which 
was before limiied and special, becomes general and unlimited 
1.1 is no longer confined to the particular property used in or 
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connected ^ith the employment in which the wages were 
earned, but extends to whatever property the employer may 
have and wherever situate. The eflFect of this upon the 
notices required to be given to the sheriff or constable is most 
material. The reason for the rule announced above disap- 
pears, and it nq longer becomes necessary to connect the 
property levied upon lyith the special employment in which 
the wages claimed were earned. The (ien is general and has 
a standing accordingly. This ixras the state of affairs in 
Timmes vs. Metz 156 Pa. 384, to which reference has already 
been made. The court bejow there says (p. 388); "The 
execution issued in this ca^e is such^s is named and intended 
in the 3rd sectipn of the Ac)t of 1872. 1% is against the em- 
ployer for his own proper debt, and must be regarded as 
denoting a condition of actual insolvency:" and the Supreme 
Court evidently have the s^me thing in mind when, speaking by 
Mr. Justice Thompson, they say: **As the notices in this 
case set forth a levy upon all the goods and chattels of the 
defendant * * * * * * it is 

manifest they are sufficiently particular." 

If the labor clain^s in the present case are to be saved it 
must be under this part of the law. That they are within it 
however we can hardly doubt. The whole course of events 
shows, that at the time the first execution issued against Mr. 
TiUinghaat he was insolvent.. While it is true that at the 
start only the property employed in his seed business was 
levied upon, yet this had to be followed in a short time by a 
further and more extended levy including all his farm and 
household effects, and the proceeds of the sale of the whole 
of this property is now little more than sufficient to pay the 
claims of labor upon it, leaving a considerable balance un- 
satis^ed on thj first execution, to sa/nothing of the judgment 
and execution for $2750 of the present exceptant. The fact 
of the defendant's insolvency being thus established, the right 
of the wage claimants is clear. They are entitled to come in 
as preferred lien creditors upon the defendant's property 
wherever it is to be found. Moreover the laborer on the 
defendant's farm and the clerks in his store are in this respect 
upon a par, each and every of them having the right to make 
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claim upon the proceeds of the sale of any and all of such 
property. There is no need of connecting the farm with the 
seed business, for it is of no importance whether they were 
connected or not. The defendant's insolvency makes all one, 
and the wages of those in his employ at once become a gen- 
eral and preferred lien upon all his property to be first paid 
out of the proceeds of it whether sold upon one writ or upon 
many, and whether at La Plume, at Scranton, or on the way 
between the two places. Notice to the sheriff was of course 
requisite prior to the respective sales which were made, the 
same as in other cases, but the lien being general it was not 
necessary therein to connect the property levied on with the 
business in which the wages were earned as it would other- 
wise have been, and the notices before us were therefore 
sufficient. While therefore if this was a case under the first 
section of the act the claims for wages would have to be 
thrown out on the ground of defective notices, a case being 
made out under the third section, they must be retained and 
paid. The auditor was therefore right in his disposition of 
this part of the case, and the exceptions thereto are overruled. 

The rest of the exceptions do not require any extended 
consideration. The contention that the Wolf writ lost its 
priority by reason of the failure of the plaintiff to properly 
prosecute it cannot be sustained. We are far from convinced 
by the evidence that there was an intention to use the writ 
merely as a cover, and this as we understand it is what must 
be established in order to affect its priority. Mere leniency 
towards the execution debtor is not sufiicieiit. Neither is 
there anything in the charge that the sheriff failed to close 
the defendant's store as he ought, and permitted him to go on 
and make safes from the stock levied on. This if true is not 
to be laid to the plaintiff in the execution. In Pary*s Appeal 
41 Pa. 273, on which the excepting creditor relies, the goods 
were left in the defendant's possession, and he was permitted 
to sell from them, by direct arrangement between the plain- 
tiff in the execution and the defendant, and it was this that 
was declared to be a fraud in law. But that is very different 
from anything which we have here. 

The exceptions are overruled, and the report of auditor 
confirmed. 
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Owen & Salter vs. Jeter. 

in the Court of Common Pleas of Northampton County, No. >0, 
April Term, i8gj. 

CONTRACT— SURETY, 

Ab ondertiUdng as followi: • "I will be woaaritj to Tcm for goods to the 
amount of tfatree )»iiidri(l4loUAn fuvniebed John A. Gtikqpie" is an original imdar- 
<leitald|pig and not a guaranty, the goods having been furnished on the strength of 
the undeitakiag. 

Rule for judgment for want of a sufiicient affidavit of de^ 
fence.. 

The opinion states t;he facts. 

R. C Stewart for .plaintiffs. The contract in suit is that 
of suret3^ship and not that of guaranty. See Marberger vs» 
Pott, 16 Pa., 9; Amsbaugh vs. Gearhart, 1 1 Pa., 482; Shehnan 
vs, Roberts, i Grant, :j6i; Carey vs. Sheldon, 2 Penny., 330; 
Allen vs. Hubert, 49 Pa., 259; Ashton vs. Bayard, 71 Pa., 139; 
Woods vs. Sherman, 71 Pa., 100; Korn vs, Hohl, 80 Pa., 333. 

Edward Harvey for defendant. The promise of the de- 
fendant is a general guarantee and not a contract of surety^- 
ship. It is a collateral undertaking to pay the debt in case 
of failure of the debtor. See 9 Am. & Eng. Ency. of Law, 6y\ 
I Chitty on Contracts, 738; Bentz*s Estate, 38 Leg. Int., 94. 

A rule never to be lost sight of in determining the liabiU 
ity of a surety or guarantor is that he is the favorite of the 
law and has a right to stand upon the strict terms of his obli' 
gation where such terms are ascertained: Brandt on Suretyship 
& Guaranty, §79, p., 107. See also Rudy vs. Woli, 16 S. & 
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R., 79; Rains vs. Storry, 3 Carr. & Payne, 129, (14 E. C. L. R., 
487). 

The defendant is discharged of liability because of laches 
of plaintiffs. In order to enable a creditor to enforce a con- 
tract of guarantee he must exercise due diligence to enforce 
payment from the principal. 

The opinion of the court was delivered by 

Schuyler,. P. J.— rWe are unable to distinguish this case 
in principle from Carey vs. Sheldon, 2 Penny.,, 330. In the 
latter Case the undertaking was in the following word: -''I 
hold myself responsible to you for the amount of sixty dol- 
lars nxargin for any marble you may furnish to Jacob Kohler.*' 
This, was held to be an original undertaking. In the case at 
bar the goods were furnished on the strength of two under-, 
takings by the defendant a&..£oliow.s: ''I will be security to 
you for goods to XXtt amount <A three hundred dollars fumish- 
ect John A. Gillespie." "I wIU be security for the additional 
one hundred dollars.!' On the authority of Carey vs. Shelden, 
which seems to be untouched by any later decision, we are 
constrained to hold that these are likewise original vnder^ 
takings. As the only defense set up is, that the defendant's 
undertaking was a guaranty, and that the plaintiffs had. not 
used due diligence in collecting the money out of the pdnci<> 
pal del^or, it follows that the present rule mnst be made 
absolute. 

1893, December 4. Rule absolute. 

CN^oitfaamptcn^ Coanty Keporter.] 
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GlESS VS. SCHADT. 

In the Court #/ Common Pleas of Lehigh County, No, loj 
September Term^ i8gi, 

REAL ESTATE — PARTITION WALLS — RIGHT TO USE OF— ACT 
lO APRIL, 1849. 

A fomier owner of two adjoining houses conveyed onOi retaining the other, to 
which h^ subsequently built an addition using the wall between the premises. 
Held, Buch use was permissible without compensation even in the absence of a 
reaiu-Tation contained in the deed as to the use of tiie division-wall. 

Trespass, afterwards changed to assumpsit. 

The plaintiff claimed under a lost agreement, in which 
defendant agreed to sell property No. 165 Hamilton street, 
Allentown, to the plaintiff for $8,000; to continue keeping a 
store in the said premises and pay the plaintiff rent as long 
as defendant should continue in the store business in that 
portion of the city; to pay the plaintiff" 2 ,600 weight of hay; 
and to continue using the adjoining property No. 167 Hamil- 
ton street, also owned by the defendant, as a drug store; in 
consideration of which plaintiff conveyed to defendant a farm 
valued at $7,000 and paid him $1,000 in cash. After the 
plaintiff had so conveyed the farm to the defendant and paid 
him, and the defendant had conveyed the premises, 165 Ham- 
ilton street, to the plaintiff, the defendant refused to keep his 
store in the premises, 165 Hamilton street, but removed it to 
the adjoining house, 167 Hamilton street; did not pay the 
hay; carried away from the premises, 165 Hamilton street, an 
iron heater and its connections, gas fixtures and chandeliers, 
and after having removed to his premises, 167 Hamilton 
street, built an addition to the same, and in building it used 
the party- Wall between the two premises without making any 
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compensation to the plaintiff and without his permission; by 
reason of all of which the plaintiff claimed $[,200 damages. 

On the trial it was admitted and agreed by the parties sub- 
stantially as follows: That Schadt was the owner of two 
adjoining lots in the city of AUentown with houses thereon; 
that he conveyed the easternmost house to- Giess, the plain- 
tiff; that the wall between the two was a party-wall; that after 
the conveyance to Giess, Schadt, remaining the owner of the 
westernmost house and lot, used the said party-wall in build- 
ing an addition to his main building; that the value of this 
wall, so used by Schadt, was $26.51: and that there was no 
reservation in the deed, from Schadt to Giess, respecting the 
party-wall. 

December ist, 1892, verdict in favor of the plaintiff for 
$58.74, made up as follows: for the hay, $20.14; for the 
heater and pipes, >$ 11.89; ^^^ ^^^ ^^^ party-wall as agreed up- 
on, $26.51; the court reserving the question of law whether 
the defendant is liable because of his use of the party-wall. 

Motion by defendant for judgment non obstante veredicto 
as to $26.51, the agreed value of the party-wall. 

James S. Biery for plaintiff. In all conveyances of houses 
and buildings the right to the party wall shall be taken to 
have passed to the purchaser unless otherwise expressed: Act 
10 April, 1849, Purd. 1307, pi. 28. The right of a first builder 
in a party-wall is an interest in the realty, and will pass to a 
grantee of the land, notwithstanding a prior unrecorded bill of 
sale, purporting to assign the party's interest, in the wall: 
Knight et al. vs. Beenken, 6 Casey, 372. Assumpsit is the 
proper action for a claim for half of the cost of a party-wall: 
Ingles vs. Bringhurst, i Dal., 340. As. to contract in restraint 
of trade, see McClurgs Appeal, 58 Pa., 51; Mitchell vs. Rey- 
nolds, I Sm. L. Cases, 367; Gillis vs. Hall, 7 Phila.,422; McNut 
vs. McEwen, i W. N. C, 552; Harkinson's Appeal, 78 Pa., 
196; Gorapers vs. Rochester, 56 Pa., 194. Gas fixtures, such 
as chandeliers and side brackets put up and attached to the 
gas-pipes, are mere personal property and do not pass by 
sheriff's sale of the real estate: Vaughen vs. Haldeman, 33 
Pa., 522; Jarechi vs. Philharmonic Society, 79 Pa., 405; but 
heaters and gas fixtures, though appurtenant to a house, are 
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personal property and may be the subject of an oral grant or 
reservation: Heysham vs. Dettre, 89 Pa , 506; Backenstoss vs. 
Stahler's Administrators, 9 Casey, 251; Harbold vs Kuster, 8 

Wright, 392. 

As to the question of costs see Act 18 10, Sec. i, Purd, 977, 
pL, 32, providing that in all cases where the sum demanded is 
not above $100, justices of the peace shall have jurisdiction 
except in cases of real contract. The sum demanded gives 
the jurisdiction: Peter vs. Schlosser, 81 Pa., 440; Funk vs. 
Ely, 52 Pa., 443; Deihm vs. Snell, 119 Pa., 324. In trespass 
commenced originally in the Common Pleas, if the plaintiff 
lay his damages at more than $100, and recover less than that 
sum, he is entitled to -costs: Clark vs. McKisson, 6 S. & R., 
S6. 

y. B. Deshler and C /. Erdman for defendant. 

. The opinion of the court was delivered by 

Albright, P. J. — This was an action of trepass brought in 
this court; it was changed to assumpsit under the amendment 
act of 1871. 

The jury found for plaintiff for $58.54 and by direction of 
the court further found specially that said sum was made up 
as follows: For the hay $20. 14, for the heater and pipes $1 1.89 
and for the alleged party-wall claimed for upon the facts agreed 
upon by the parties and stated on the record $26.51; the court 
reversing the question of law whether upon said facts as stated 
on the record the defendant is liable because of his use of the 
alleged party-wall. It is unnecessary to restate said facts. A 
motion is pending for judgment for defendant as to said $26.5 1. 
It might be interesting to dwell upon the legislative provisions 
respecting party-walls commencing with the Philadelphia act 
of 1 72 1, I Sm. L., 124, down to the acts vesting the city of 
AUentown with power to regulate this subject by ordinances, 
and the ordinances made, and the decisions from Ingles vs. 
Bringhurst, 1 Dal., 341, to Hoffstot vs. Voight, 146 Pa., 632, 
but finding that the case of Finly vs. Steubing, 38 Leg. Int., 
386, is decisive of the question presented I deem it worse than 
useless to enter into a discussion of the law. If Mi. Schadt 
after his conveyance to Mr. Giess had conveyed the lot he still 
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owns to A without any provisions about the wall and A had 
built as Mr. Schadt did; and thereupon Mr. Giess had sued A 
for the use made of the division wall, the case would have 
been exactly like Finley vs. Steubing. Had there been such 
a conveyance A would have stood in the shoes Mr. Schadt 
now stands Finley vs. Steubing dicides that Mr. Giess 

would have failed in such action against A. He cannot recov- 
er in this. In the case last cited (like in this) the, conveyances 
were made after the passage of tjie act of 1849 (P. L. 400) 
relative to the conveyance of premises where party-wall rights 
exit; the opinion of the Supreme Court is this: "The wall 
about which this controversy has arisen never was a party-wall 
within the acts of 172 1 and 1849. 

. . . When it was erected the whole ground upon which it 
was built was owned by the first builder. When he conveyed 
the vacant lot his deed comprehended the half of the wall 
which was within it boundaries. He made no reservation. 
Such was the construction of the act of 1721; Oat vs. Middle- 
ton, 2 Miles, 248. The Act of 1849 ^^ts no application except 
where the wall is propferly a party-wall." 

It is not out of place to quote here what Justice Mitchell said 
in Hoffstot vs. Voight, supra: "The regulation of party-walls 
is a very ancient form pf the police power and came to Penn- 
sylvania from the customs of London, like so many qther 
parts of our law. Those interested will find the subject 
discussed in a note to Bloch vs. Sham, 7 Am^ L. Reg., N. S. 
10. But such regulation as it exists in this and most other 
states, is an interference with the rights and enjoyment of 
property, sustainable only on the police power and therefore 
to be governed and measured by the strict extent of the statu- 
tory grant." 

As to said $26.51 the defendant is entitled to judgment »^ii 
obstante veredicto, 

1893, January 22. . 

[Reporftsd by Jame^ L. Schaadt, Esq., AUentown, Pft.] 
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The Metropolitan Life Insurance Company of New 
York vs, Duffy. 

/« tke Court of Common Pleas of Lackawanna County^ No, S45i 
September Term, i8gj, 

certiorari — LIFE INSURANCE — SUMMONS—SERVICE OUT OF 

COUNTY — ACT 4 APRIL 1 873 AND AMENDMENTS — 

ACT OF 24 APRIL 1 85/ AND AMENDMENTS. 

In an action on a life insnranoe policy brought before an alderman against a 
foreign insurance company, service of the sumnKxns was made outride the county on 
the authorized agent of the company In Philadelphia. The record did not show 
that the person insured lived at the time of his death in the 6ounty where the suit 
was brought, fie/d, that the service of the summons could not be sustained. 

Not under the Act of 4 April 1873 as amended by the Act of 1888, entitled an. 
act to establish an inArance department^ this title not being sufficient to allow cl 
the amendment providing for service of process on siich companies, ^ 

Nor under the Act of 188»-«mending the Act of 24 April 1857— because the 
record does not show that the case was locally within the statute. 

Certiorari. 

The facts appear in the opinion. 

W, K, Jennings of Pittsburg for Plaintiff in error. Everett 
H. Warren- with him. 

5. B, Price contra. 

Archbald, p. J. February 5, 1894. The service of the 
summons in this case was made in Philadelphia by a constable 
of that city specially deputized for the purpose by the con- 
stable of this county to whom the summons was directed, and 
was made upon one J. H. Crankshaw as state agent and attor* 
ney fdr the defendant company in Pennsylvania. There was 
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no appearance for the defendants before the alderman and 
judgment was rendered against them by default. It is con- 
tended that this judgment is invalid, because there was no 
proper service of the summons^ and the record has been 
removed into this court to obtain a decision upon that question. 
The plaintiff justifies the service under either of two statutes, 
the Act of 2oth June 1883 (P- L. 134) or the Act of 13th May 
1889 (P. L. 198.) Let us see whether they are, either of them, 
sufficient to sustain it. 

The Act of 1883 is an amendment of the 13th section of 
the Act of April 4. 1873, entitled "An act to establish an in- 
surance department." This section originally read as follows: 
"No insurance coipipany not of this state nor its agents shall 
do business in this state until he [it] has filed with the insur- 
ance commissioner of this state a written stipulation duly 
authenticated by the company, agreeing that any legal process 
affecting the company, served on the insurance commissioner, 
or the party designated by him, or the agent specified by the 
company to receive service of process for said company, shall 
h?ive the same effect as if served personally on the company 
within this state, and if such company should cease to main- 
tain such agent in this state so designated such process may 
thereafter be served on the insurance commissioner; but so 
long as any liability of the stipulating company to any resi- 
dent of this state continues, such stipulation canflot be revoked 
or modified except that a new one may be substituted so as to 
require or dispense with the service at the office of the said 
company within this state, and that such service of process 
according to this stipulation shall be sufficient personal service 
on the company. The term process includes any writ of 
summons, subpoena, or order whereby any suit or proceeding 
shall be commenced or which shall be issued in or upon any 
action, suit or proceedings bi ought in any court of this Com- 
monwealth having jurisdiction of the subject matter." The 
amendment made by the Act of 1883 applies to the last par- 
agraph and is as follows: "The term process shall be con- 
strued to mean and include any and every writ, rule, order, 
notice or decree including any process of execution that may 
issue in or upon any action, sui- or legal proceeding to which 
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said company may be a party by themselves or jointly with 
others, whether the same shall arise upon a policy of insurance 
or otherwise, by or in any court of this Commonwealth having 
jurisdiction of the subject matter in controversy; and all writs, 
rules, orders, notices or decrees aforesaid shall be directed to 
the sheriff, constable or other officer authorized by law to 
serve similar writs, of the county wherein the same shall be 
issued who is hereby authorized to serve the same on any and 
every person or persons, body, politic,. or corporate, named in 
said process with said company either as plaintiff, defendant 
or otherwise, or who may be impleaded in said action, suit or 
proceeding with said company found in said county, and 
either before or after the service on the person or persons, 
body politic or corporate found in said county aforesaid, as 
may be directed by the plaintiff or persons issuing said pro- 
cess, or his attorney, and in the absence of such direction, as 
shall be most convenient; the officer to whom said process 
may be directed, shall by writing endorsed on or attached to 
said process, deputize the sheriff, constable, or other officer of 
the county where the state agent designated by any company, . 
as provided by law, to receive service of process for said 
company may reside, to serve the same on him; and in default 
of an agent appointed by the company as aforesaid then the 
officer so charged with the service of said process shall in like 
manner deputize the sheriff, constable or o£her officer aforesaid 
of the county where the agent, if any there be, named by the 
insurance commissioner may reside, to serve the same on him: 
and in default of such agent named by the insurance commis- 
sioner as aforesaid then in like manner to deputize the sheriff, 
constable or other officer as aforesaid of the county where 
[the] office of the insurance commissioner may be located to 
serve the same uppn him; and each and every service so made 
shall have the same force and effect to all intents and pur- 
poses as personal service on said company in the county 
where Said process issued; and the fees of the officers serving 
said process shall be the same, as are allowed by law for ser- 
vices in similar cases, with mileage allowed by law in such 
cases, the distance to be computed from the residence of the 
officer serving or executing the same and no further, and all 
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necessary postage paid by either of said officers shall be 
charged for as costs in the case." 

The service of the summons as made in this case is in di- 
rect conformity with the provisions of this amendment and if 
the enactment be a valid exercise of the powers of the legis- 
lature, the service is sufficient .and the company are bound 
thereby. The word court as used in the act 'is broad enough 
to include that of a justice of the peace or alderman, and the 
mention of constables among the officers charged with the 
execution of process is strongly persuasive of an intent to do 
so. The act is no doubt special, applying as it does to foreign 
insurance companies — a single class of corporations — only, 
but it is not open to criticism upon that score, the exigencies 
of the case admitting of such special legislation, if not indeed 
requiring it. It is claimed however, that the act is invalid, 
because the subject matter of it is not genmane to the general 
act of which it is an amendnient, and is not therefore covered 
by its title. This is a more serious objection, and calls for 
careful consideration. 

The Act of 1873, as its title informs us, was an act to 
establish an insurance department in this Commonwealth. 
The character and scope of the legislation so intended to be 
introduced is still further indicated by the first section which 
declares "That there is hereby established a distinct depart- 
ment to be known as the insurance department which shall be 
charged with the execution of the laws of this state in relation 
to insurance." The second section thereupon goes on to 
provide for a chief officer of such department, to be denomin- 
ated the insurance commissioner, to be appointed by the 
Governor in the usual manner for the term of three years, and 
receive a certain annual salary. The duties of the commis- 
sioner, by the fifth section, are in substance to consist; in 
seeing that the laws relating to insurance companies and their 
agents are enforced; in examining into the financial affairs of 
all companies doing business in this state, requiring them to be, 
kept up to a certain standard, and in default of this conxpelling 
a cessation from new business; and in closing up those com- 
panies that are insolvent, or fraudulently conducted, or that 
refuse to comply with the law. The employment of an 
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actuary is authorized by the sixth section, ancKthe payment 
of certain fees prescribed, by the companies to whom the act 
applies, towards defraying the expenses of enforcing its pro- 
visions. The seventh section provides for monthly reports to 
the auditor general by' the insurance commissioner of fees 
received, and the payment of the same to the state treasurer. 
The eighth section requires every insurance company to file 
-Urith the commissioner a certified copy of its charter and a 
statement of the time of its organization, its place of business, 
the names and residences of its officers. The ninth section and 
prohibits any person, company, or corporation from transacting 
any business of insurance within the state without complying 
with the provisions of the act. The tenth section directs that 
no person shall act as agent or solicitor for any foreign com- 
pany until the act has been compiied with, and a certificate 
has been issued by the commissioner showing- that the com- 
pany is authorized to do business in the state. It also 
provides for annual reports to the commissioner, by such 
companies, of the premiums received within the state, and the 
payment of a certain tax by them thereon. The eleventh 
section requires that companies to whom certificates are issued 
shall certify to the commissioner the names of their agents, 
who are further required to obtain from the commissioner 
certificates of their authority to act. By the twelfth section 
every individual, partnership, joint stock association and cor- 
poration doing any branch of insurance business, in the state 
must transmit to the commissioner annually a statement of 
its conditions arid business, in such form* and with, such 
particulars as he may require. Further statements may also 
be called for at any time from any company on such points as 
the commissioner may deem necessary to fully exhibit its 
condition and business. The thirteenth section provides as 
we have seen for the appointment by foreign companies of 
. agents within the state upon whom the service of process in 
any suit or action may be made, or in default of such appoint- 
ment upon the insurance commissioner, or such party as he 
may designate. The fourteenth section affixes certain pen- 
alties to the transaction of any business by or for foreign 
companies except as authorized by the act, and the fifteenth 
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section provides how taxes, fines and penalties shall be col- 
lected. The sixteenth section limits the application of the 
act; the seventeenth prohibits the imposition of a license fee 
by any municipality upon companies or their agents author- 
ized to do business under the act; and the eighteenth and last 
section is a repealing clause. 

By this somewhat extended but necessary review of the 
statute we see just the ground intended, in the original con- 
ception, to be covered by it. It establishes an executive 
department of the government to supervise and regulate the 
business of insurance within the state. Charged with this 
purpose, it provides for a commissioner or head of the depart- 
ment, defines his duties, subjects to his examinations the 
financial condition of companies dx)ing business in the state, 
prescribes the terms and conditions under whic^ alone such 
business may be done, and appoints the methods for carrying 
these provisions into effect. -AH this is appropriate to the 
title and falls naturally within it, and constitutes a single and 
sufficiently harmonious whole. But is it germane to this 
general purview of the statute to further provide how process 
from the courts may be served upon the companies mentioned 
therein ? This is of course what is undertaken to be done by 
the amendment of 1883. and is the question before us. 

The title of the original act is the title of the amendment 
also, and unless it supports the character of legislation intro- 
duced by the latter, the amendment canpot stand. It need 
not be directly indicative of such legislation; it is sufficient if 
it be reasonably suggestive of it. Does then the legislation 
in question form a natural part of that which is suggested by 
the present title? In other words, in an act to provide for 
the establishment of an insurance department is the service of 
process on insurance companies a proper subject of legislation? 
We think not. Such an act concerns itself with insurance 
companies and their agents, only in their relation to the de- 
partment to be established and its proposed supervision over 
their business. Their relation to courts and litigants is entire- 
ly another matter; it has nothing to do with the proposed 
department. It may be a legitimate part of such legislation 
to prescribe, as in the act in question, the terms and conditions 
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upon which insurance companies, domestic and foreign may 
do business within ihe state, and among these to require the 
appointment of some representative agent on whom the 
service of process may be made. This is in a sense the 
regulation of their business. But under pretext of establish- 
ing an insurance department, this is quite as far as we can go. 
In avowdly legislating for an executive branch of the govern- 
ment we have no right to deal with affairs that wholly concern 
the judicial side of it. It is not the proper place to treat of 
the jurisdiction of the courts and the reach of their process in 
an act to regulate the business of insurance. The requiring 
of a legal representative on whom process may be served is 
one thing; the manner of such service is quite another. As a 
condition precedent to doing business in the state, the one is 
sufficiently complete without the other But whether com- 
plete or not, the attempt to regulate such service, in an act 
entitled as the present is, carries us beyond the purpose of the. 
act as declared in the title and cannot be sustained. We are 
brought to deal with insurance companies in other and differ- 
ent relations from those which they bear to the department 
to be established and of which the title affords us no notice. 
We leave the domain of insurance, and enter that of practice 
and procedure. By the amendment under consideration, the 
jurisdiction of every court in the state in cases in which a 
foreign insurance company is defendant is made coextensive 
with the bounds of the Commonwealth. Suit may be brought 
in Pittsburgh or in Erie, in Forest county, or in Fulton, in the 
Common Pleas or before a justice, and process therefrom may 
run from one end of the state to the other to find Qut the de- 
fendant, and summon it to judgment, or affect it with any 
order or decree. This is not confined to suits on policies or 
contracts of insurance, nor to the locality in which the cause 
may arise. It ejctends to "any action suit or legal proceeding 
to which such company may be a party by themselves or 
jointly with others," without restriction, saving only that the 
court have jurisdiction of the subject matter. The properity 
of such legislation we do not intend to question; the only 
inquiry for us is whether it has been constitutionally enacted. 
This it has not, unless it has been effected under an apprbpri» 
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ate title. This is the express requirement of the constitution, 
and we can not disregard it. We feel constrained therefore 
to declare, that the amendatory act of 1883 is in this respect 
unconstitutional, and that the service of the summons cannot 
be sustained under it. 

The Act of 1889 however still remains. This also is an 
amendment of an earlier Act of April 24 1857 (P. L. 318) 
which provides "that in addition to the remedies now provid- 
ed by law. it shall be lawful for any person or persons; body 
politic or corporate, who may have a cause of action against 
any insurance company incorporated by the legislature of this 
Commonwealth, or against any insurance company that may 
have an agency established in this Cornmonwealth, to bring 
suit in any county where the property insured may be located 
and to direct any process to the sheriff of either of the 
counties of this Commonwealth; and it shall be the duty of 
said sheriff to execute all process directed to him under the 
provisions of this act, upon the president or other chief 
officer of the company against whom the same issued as he 
shall be directed, or upon the agent of any company not in- 
corporated by the legislature of this Commonwealth; and the 
manner of service and return shall be in the same, manner as 
like process is now by law required to be made, and. the same 
shall be returned to the court issuing the same; and all pro- 
ceedings upon any suit not under this act shall be the same as 
in other cases.** This was succeeded by a supplemental act of 
April 8th 1868 (P. L. 70), declaring that all the provisions of 
the former act should apyly to life and accident insurance 
companies. Then came the amendment of 1889, which is 
before us. This is entitled "An act to amend an act entitled 
an act relative to insurance companies, approved April 24, 
1857, to apply the provisions ot said act to live stock insurance 
companie-, and to give jurisdiction to aldermen, justices of 
the peace and magistrates." According to the c.urrent form 
of amendatory legislation, it recites the Act of 1857, in full, 
which it seeks to amend, and then declares thajt it shall be 
amended to read as follows, etc., repeating the whole of the 
act with the proposed amendments incorporated into it. It is 
not necessary to quoie the act or to go over the amendments 
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in detail. It is sufficient to say that they consist simply of 
such verbal additions and changes as are necessary to carry 
out the purpose expressed in the title; to extend the pro- 
visions of the act to cases of live stock insurance, and give 
jurisdiction under it to justices of the peace, aldermen and 
magistrates. It will be noted that no reference is made in the 
act as so amended to the intervening Act of 1868. We mere* 
ly have the original Act of 1857 quoted at length and .then 
repeated with the amendments inserted in it. It is thereupon 
contended that the Act of 1868 is thereby superseded and re- 
pealed, being cut out of the law as it were, by the form of the 
later amendment. This raises an interesting question in 
practical legislation and one which invites discussion. But as 
the case may be safely disposed of upon another consideration 
we will not enter upon it. 

There is nothing on this record to show that the plaintiff 
is within the statutes quoted. The service of the summons 
was made without the county, and there must be something 
before the court to justify it. It is not every case against an 
insurance company, that can be so proceeded with. This can 
only be done in that limited class of cases, where for the con- 
venience of the party assured, suit is authorized by the act to 
be brought in the county where the property insured was 
located, or, in cases of .live stock insurance, where the owner 
nnay reside. The plaintiff is bound to show by something on 
the fecord that he falls within that class. This he has entire- 
ly failed to do. His suit is upon a life, insurance policy, 
wheietn he is named as the beneficiary. If it in any way ap- 
peared that the person, upon whose life the policy was issued 
— who constituted according to the decision of the Supreme 
Court (Quinn vs. Fidelity Benef. Assoc, 100 Pa. 382), "the 
property insured" — had resided in this county in his lifetime, 
the alderman might have been authorized to send the sum- 
mons to Philadelphia to be served. But we can not assume 
that such was the case, The jurisdiciton is exceptional, and 
must be justified accordingly. It is only the courts of the 
particular county, where the cause of action, as we may say, 
arises, that can send out their process in this manner. This 
power would not be available to the courts of Lackawanna, in 
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a case which arose in Luzerne, or Cambria, or Mercer, nor vice 
versa. The location of the property insured within the county 
where suit is brought is an essential fact and must affirmative- 
ly appear, otherwise the case is to be treated as though it were 
not in it. Upon this basis the plaintiff has not shown himself 
to be within the Act of 1889, and the service of the summons 
cannot be justified by it. 

Under neither statute relied upon therefore can the pro- 
ceedings be sustained, and the judgment must consequently 
be reversed. 
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Miller and Xvery vs. Emory Stone. 

fm tke Court of Common Pleas of Lackawanna County ^ No, 25/, 
September Term, ^^93- 

ACTS OF 24 JUNE 1 88$ AND 4 MAY 1889— TRANSCRIPTS-;— 
ALDERMAN — COMMON PLEAS — ATTACHMENT EXECUTION 

UndOT tlie Acts of 94 Julie 1886 aod 4 May 1889, joagmenta obtiuiied bef^ 
aldeniiaii or Jnstioe of the peace amounting to one hundred doUan and upwards^ 
may be entered in the Court ol Oommon Fleas by tnnecript and an attachment 
execution iamied thereon, even though there has been no execution and return NvUa 
Bona before transcript issued. 

Nor is it necessary that there shall be a revival by weire f^Moias. 

Rule to show cause why writ of attachment execution 
shall not be quashed. 

5. B, Price pro rule. 

Ckas, W. Dawson, contrai. 

GUNSTER, A. L. J., Jan. 8, 1894! On the twenty-first of 
November, 1883, the plaintiffs obtained judgment against the 
defendant before an alderman of the City of Scranton, for the 
sum of two hundred and eighty-six dollars and thirty-five 
cents ($286.35.) No execution was ever issued by the alder- 
man and the judgment was not revived by scire facias. On 
the twenty-seventh of June, 1893, the plaintiffs obtained a 
transcript of the judgment and had judgment entered thereon 
in the Court of Common Pleas and issued thereon the jpres<ent 
attachment execution. The defendant, asks to have this writ 
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quashed on the ground that the judgment has never been re- 
vived and because there is no return of nu//a bona. 

The Act of June, 24, 1885, P. L. authorizes the entree of 
judgment on transcripts of this kind in the Court of Common 
Pleas though, the proviso forbids the issuing of an execution 
thereon before there is a certificate of nulla bona from the 
magistrate. And we have no power to strikeoffthe transcript 
and judgment so entered. Dailey vs. GifFord, 12, S. & R., 72; 
Sanders vs. Mase, 4«C. C. R. 134; Wisles vs. Carigan 12, W. N. 
C, 238. And by virtue of the Act of May 4 1889, P- ^m *76. 
when snch judgment obtained before the magistrate is of the 
amount of one hundred dollars ($100) and upwards execution 
may issue from the Court of Common Pleas without first 
having the justice issue an execution and obtaining a return 
of nulla bona, • 

That an attachment execution may issue without a scire 
facias to revive the judgment is too well settled to need dis- 
cussion. The nature of the writ gives the defendant a dwy in 
court, and a scire facias could do no more. Ogilsby vs. Lee, 
7 W. & S. 444; Gemmill vs. Butler 4 Barr, 232; Heebner vs. 
Chave, 5 Barr, 1 1 5. 

The rule is discharged. 
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William Degen vs. The Meadow Brook Water Co., 

fn the Court of Common Pleas of Lackawanna County, No. i6y 
September Term, iSgj. 

EMINENT DOMAIN— view — DAMAGES — ESTOPPEL — ACTS OF 1 7 
APRIL 1876 AND 16 JUNE 1889 — REMOVAL OF TIMBER.. 

1. A landowner whose property has been condemned for public use under 
the right of eminent domain after securitj has been given and iHn>roved by the 
Court of Common Pleas is restricted to the proceeding thus instituted for the re 
covering of damages for the property so taken. (Wallace vs. R. R. Co , 188 Fla. 
168 foUowwi). 

a. A landowner who appears before the viewers appointed to aanes his 
damages, and makes claim for the bark and timber standing on the land thus taken, 
will be estopped from afterwards setting up a claim of title thereto, and such* bark 
and timber may be removed by the defendant company. 

8. The period of limitation within which corporations must oonqdete the 
construction of their works under Section 11 of Act of April 17, 1876, as amended by 
Act of June 16, 1889, begins at the expiration of two years from the date of their 
letters patent. 

4. A corporation taking land under the right of eminent domain has a right 
to remove the timber and dispose of the same. This is not Vngaging in another 
business within the meaning of the law; but is rather an incident of the taking of 
the land for a public purpose. (Gas & Water Co. vs. Toder 112 Pa. 186 followed.) 

A^d Ricketts, Attorney for Plaintiff. 

WUlard, Warren & Knapp, Attorney for Defendant. 

September 4, 1893, Opinion by P. P. SMITH, J. The bill 
in this case (as amen.ded) sets forth that the defendant was 
duly incorporated on December 27, 1887, and proposes to take 
for its use the principal part of the plaintiff's land situate in 
Roaring Brook township, this county; that viewers were 
appointed, from whose report the plaintiff appealed, which 
appeal is now pending in the Court of Common Pleas and 
remains undetermined. It is further alleged that the defend- 
ant has no lawful right to take the plaintiff's land and that 
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such taking "is illegal and not within the purview of that 
which the law authorizes^" and that notwithstanding this the 
defendant, has violently and with superior force entered upon 
the plaintiff's timber land and cut down the timber, peeled the 
bark therefrom and is hauling away and disposing of the 
same. It is also alleged that the defendant has entered upon 
the plaintiff's improved land and torn down the fences which 
were protecting his corps. The fourth paragraph of the bill 
denies the authority of the defendant to engage in the business 
of cutting timber or peeling bark or dealing in either, but as 
it is nowhere averred that the defendant is engaged in such 
business or about to engage therein it is difficult to assign any 
useful place- to this paragriiph. It is also stated in the ninth 
paragraph that the defendant company was organized for. the 
purpose of selling water to another water company rather 
than to. the public; but as that is a matter which cannot be 
passed upon in this proceeding it can have no consideration 
here. 

The foregoing is a substantial summary of the facts upon 
which the plaintifiF basis his prayer for an injunction to restrain 
the defendant's agents and employees from entering upon the 
land or cutting or removing the bark and timber therefrom. 

In opposition to the prayer of the plaintiff the defendant 
through its agents, alleges, that the company commenced the 
construction of pipe lines and storage reservoirs for its corpor- 
ate purposes, immediately after its incorporation, and has 
since carried on its works and supplied the inhabitants of the 
City of Scranton with water until the present time. That, it 
becoming manifest that the needs of the people of Scranton, 
required a larger and increasing supply of water, the defendant 
caused surveys to be made and located a storage reservoir and 
dara upon the land of the plaintiff, and land adjoining, cover- 
ing about one hundred acres of plaintiff's land. That upon 
failure to agree with the plaintiff as to the amount of his 
damages by reason of the proposed taking of his land, the 
defendant came into the Court of Common Pleas on March 
29, r893, with a. petition for the approval of a bond to the 
plaintiff to indemnify him against loss, and also filed therewith 
a map showing the exact amount of land required by the 
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company; which bond was duly approved. That afterwards, 
April 8th, 1893, upon petition viewers were appointed by the 
Court to estimate and determine the quantity, quality and 
value of the said land or property to be taken and occupied by 
the defendant and to determine what amount of damz^es the 
plaintiff had suffered by reason of such taking. That after 
due notice the viewers went upon the premises, on April 26, 
1893, and after hearing the testimony of witnesses, including 
that of the plaintiff, who was sworn in his own behalf, and the 
arguments of counsel for plaintiff and defendant, the viewers 
on May 22, 1893 made report to the Court as follows: 

"That there will be taken and occupied of the land of said 
William Degan, for the purposes of said Water Company 100 
acres as marked in plot accompanying petition filed in this 
case. That a portion of the same is farm land, cleared and 
cultivated and of good quality, a portion woodland, and a 
portion uncleared and uncultivated, with improvements there- 
on, and that the value of the land taken together is $73.00 per 
acre: being altogether of the value of $7,300.00 and the value 
of the improvements or buildings thereon erected, is $4,580.00, 
making a total sum of eleven thousand eight hundred and 
eighty dollars," which suin they direct to be paid the plaintiff 
by reason of the said taking. 

It is further set up in answer that the plaintiff himself, 
made claim from the defendant, before tne viewers, for the 
value of the land, the improvements, the dwelling house, the 
timber on the land, the fences, the trees, the grape vines, and 
all other improvements on the premises, and personally testi- 
fied concerning the same, and that the award of the viewers in 
his favor included their estimate o£ the value of these several 
items. 

It also appears from the affidavits on behalf of defendant, 
that in order to properly prepare the surface it is necessary to 
clear away all trees, stumps and every species of vegetable 
matter thereon, and that the process of doing this is necessar- 
ily slow, and it will require about two years to complete the 
work. 

None of these facts set up in defense has been denied by 
the plaintiff, nor did his attorney question tht "r correctness on 
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the argument of the case. 

The condemnation proceedings referred to are entered to 
No. 784, April term, 1893. 

In that case the defendant's attorney presented for appro. 
al a bond in the sum of $5000.00 with but one surety. The 
plaintiff's attorney (at that time Hon. T. J. Duggan), opposed 
the approval of that bond on the ground of its inadequacy, 
and asked that a bond in a larger sum, with an additional 
surety be required. The court (myself presiding) on the 
reasons set forth by the plaintiff's counsel, which included a 
statement of the estimated value of the timber and improve- 
ments, ordered that the amount of the bond be increased 
from $5,000 to $12,000.00 and that an additional surety be 
added, and also that a map showing the quantity and courses 
and distances of the boundaries of the land proposed to be 
taken, be filed in the case for the protection of the plaintiff. 
On March 29, 1893, this order was complied with aiid the 
bond foir $12,000.00, together with the map, was filed with the 
petition, and entered to the number and term aforesaid. 

We have then the ordinary case of proceedings regularly 
begdn for the condemnation and taking of land for public 
purposes, under the right of eminent domain, as the law 
directs, and without any complaint whatever as to the suffici- 
ency of the securety or of those proceedings to adequately 
protect the plaintiff in his rights and enable him to obtain 
the fullest compensation for the property taken and damage 
done him, a court of equity is asked to restrain the defendant 
by injunction from proceeding with the construction of its 
works, which are concededly necessary in order to furnish the 
people of the City of Scranton with a sufficient supply of 
water. To justify such interference a strong case should be 
presented. 

It is contended on behalf of the plaintiff that the Act of 
Assembly under which the defendant company was oi^anized 
limits its right to take land for corporate purposes to five 
years from the date of its incorporation, and that more than 
five years having elapsed before the commencement of the 
proceedings to condemn the plaintiff's land, its right to do so 
. is exhausted. 
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Section 11. of the supplementary Act of April 17, 1876, 
as amended by Act of June 16, 1889, provides as follows: "If 
any company incorporated under this act or any of its supple- 
ments shall not proceed in good faith to carry on its work and 
construct or acquire its necessary buildings, structures, proper- 
ty or improvements within the space of two years from the 
date of its letters-patent, and shall not within the space of five 
years thereafter complete the same, the rights and privileges 
thereby granted to said corporation shall revert to the Com- 
monwealth." The reasonable interpretation of this law is 
that the five year period therein mentioned shall commence at 
the expiration of the two years allowed for the commence- 
ment of the work, and not from the date of incorporation. The 
well understood rule of syntax, that where a relative has two 
or more antecedents to which it may apply, it is restricted to 
the last, governs here and gives gramatical meaning to the 
sentence. Indeed unless this be the office of the word "there- 
after," it may be said to be unnecessary and superfluous. Its 
omission would leave the sentence open to the construction 
which the plaintiff's counsel seeks to give it, while its use 
qualifies the last antecedent and not the first. The gram- 
matical construction of a statute is one mode of interpretation; 
Fisher vs. Cormard, ipo Pa. 69, and unless the object and 
scop of an act of assembly is plainly opposed to its gram- 
matical meaning, the latter construction should prevail. 

Under this interpretation of the law in question the de- 
fendant company's right to proceed with the construction of 
its works had not lapsed, and still exists. 

It is further claimed on the part of the plaintiff that even 
if the defendant has the right to take the plaintiff's land, it 
has no authority to take and dispose of the bark and timber 
standing on the land condemned, it not appearing that such 
bark and timber were necessary for the defendants legitimate 
purposes and needs. Whatever force this argument might 
have under other circumstances, it can have no weight under 
the admitted facts of this case. The plaintiff in testifying to 
and pressing his claim for the value of this bark and timber 
before the viewers and having thus procurred that body to 
make an allowance therefor, in their award against the defend- 
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ant, must now be held to have elected to. abandon his right 
thereto (if he had any right), and is estopped from asserting it. 
Having stood by and allowed the defendant to. incur expense 
in cutting the timber and bark, without objection or protest, 
and making no claim to either until the bark was all removed, 
and the defendant was about to remove the timber also, in 
order to put the surface in condition for reservoir purposes, 
he cannot be allowed to **play fast and loose" and prevent 
the defendant from pressing on this needed public work. 
Common honesty requires that the plaintiff be held to a con- 
sistent course of fair dealing in the premises, and in law and 
equity to have parted with his title to the bark and timber 
andn's now remitted to the pending proceedings for compensa- 
tion for the prgperty, taken. This view is abundently sus- 
tained by the principles of law governing the rights of persons 
whose properties have been taken for public purposes, arid so 
applied by our Supreme Court, The Bethlehem South Gas 
and Water Company vs. Yoder et. al. 112, Pa. 136; Finn vs. 
Providence Gas and Water Company, 99 Pa. 631. The 
.securety being given in due course of law the grasp of the 
plaintiff is loosened by the 'constitution itself, and he is 
thrown back upon the bond for redress. Fries vs. R. R. Co. 
85 Pa. 73; and cannot sustain a bill for an injunction to re- 
strain the defendant from completing its works, Wallace vs. 
New Castle R. R. Co. 138, Pa. 168. No authority has been 
cited in support of the proposition of plaintiff's counsel that 
a court of equity will restrain by injunction the taking of 
property, under the right of eminent domain, until the pro- 
ceedings to assess the damages are determined, while on the 
contrary the very cases cited recognize the right, to so take 
and occupy the land immediately upon compliance with the 
requirements of the law as to giving security. Further, one 
of the cases cited on behalf of the plaintiff, (R. R. Co. vs. 
Bruce 102 Pa. 35), declares directly the contrary doctrine, 
namely: that a property owner will be restrained by injunction 
from interfering with the company's possession, so taken, 
pending proceedings to assess damages, which is just the case 
here. 

The suggestion that the defendant should not be per- 



LACKAWANNA JURIST. 289 

mltted to dispose of the timber and bark, barely deserves 
notice. The law compels corporations to take and pay for 
the land together with all the improvements upon it, (Finn vs. 
Water Co. supra), and to hold that when a company is thus 
obliged to take and pay for property not needed in its bus- 
iness, such property cannot be sold by the company, but must' 
be allowed to go to waste and decay, or be given back to the 
land owner after he has been paid for it or when he has a 
proceeding pending in court through which he is seeking to 
recover its value, would be grossly unjust. 

Such disposition of unnecessary property is not engaging 
in the business of "manufacturing timber and bark." As was 
said by the Supreme Court in the case of Gas and Water 
Company vs. Yoder, supra, "the cutting of the timber was a 
mere incident of the taking of the land for a public purpose." 

To issue an injunction under the circumstances of this 
case, would be a violation of the plain terms of the constitu- 
tion and statutes applicable thereto. 

Now September 4, 1893, the preliminary injunction 
prayed for is refused. 

[Note.— Subsequently the plaintiff filed additional afildavitB and made a second 
application 'trfajeh GKinster, A. L. J., refused.] 



Commonwealth vs. Davis. 

/n the Court of Quarter Session of Chester Connty, October 
Session, i8^j. 

CRIMINAL LAW — RAPE— ACT OF MAY I9, 1 887— WORDS AND 
PHRASES — CHARACTER. 

The object of the legislature being to protect the innocence of youth, it is 
evidence of real character, as distinguished from supposed qualities or reputation, 
which should be admitted to determine whether a woman child was or was not of 
good repute. 

The defendant was indicted for felonious rape, under the 

Act of May 19, 1887. P. L. 128. It was alleged on the part of 
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the Commonwealth that the "woman child" in question was 
under sixteen years of age, while, on the part of the defendant, 
it was claimed she was not of good repute, and that the carnal 
knowledge was with her consent.* No question was made as 
to the illicit intercourse; and the testimony indicated her 
consent. 

£, D, Bingham, Dist.-Att*y, and Wilmer W. MacElree^ 
for Commonwealth. 

Thomas W. Pierce and William S Harris, for defendant. 

Rape. 

W.\DI)ELL, P. J., Oct. 13, 1893, admitted evidence of. the 
conduct of the prosecutrix with the defendant on the occasion 
of the alleged rape, and at other times, and of her statements 
and conversation, as bearing on the question of her good 
repute. 

The court also instructed the jury that the word "repute," 
used in the proviso of the Act of May 19, 1887, must be 
understood as meaning character, as distinguished from repu- 
tation, saying: 

The legislature meant to allow the defendant to show 
what the woman really was. This would establish her char- 
acter. This character might not be known to the public, and 
hence her reputation might be one thing and her actual 
character another. The object of the legislature was to pro- 
tect the innocence of youth, but if that innocence was already 
gone, there was no occasion to protect it. 

The qualities impressed by nature or habit on a person 
which distinguish him from others, constitute his real charact- 
er; while the qualities he is supposed to possess constitute his 
established character or reputation: Anderson's Diet. 165. It 
was the former qualities the legislature meant should be given 
in evidence to determine whether the "won^an child" was or 
was not of good repute. 

Verdict not guilty. 

From Gibbons Gray Coniwell, West Chester, Fa. 
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In Re: Appeal of John Gibbons et. al. Directors of 
The ScRAN^roN Poor District From the Yearly- 
Settlement BY THE Auditors of Said District. 

fn tfu Court of Common Pleas of Lackawanna County, No. J2jy 
April Term, iSgj. 

SPECIAL LAWS — NEW COUNTY — SCRANTON POOR DISTRICT — 

APPEALS— JURISDICtlON — ACTS Ot ^ APRIL 1862 AND I 

APRIL 1863 — OUTDOOR RELIEF — POOR DIRECTORS. 

The diviaioEi of a county and change of name does not affect the apedal laws 
Applicable to the territory, or people embraced in the new ooonty prior to the 
change. 

An act allowing an appeal from the auditors^ settlement of a poor district to 
the Court of Common Fleas of a certain county in which the district was located, 
g:i ves the right of appeal to the same court of a new county in which such district 
is now situated 

Tlie supplement of I April 186S to the Act of 9 April 1862, entitled *'An Act 
to authorize the erection of a poor house by the Borough of Dunmore, Borough of 
Scranton and Township of Providence in the County of Luseme,^^ is by its terms a 
legislative construction of the ninth section and does not affect any other part of 
nidact. 

The supplement took away from the directors the discretionary powers given 
them by the ninth section of Act 9 April 1802, of affording outdoor relief to such 
persons as were charges upon or who were receiving relief from the old districts 
except in cases therein mentioned. 

The fifth and fifteenth sections of Act 9 April 1802 taken together furnished 
anfilcient authority for the poor directors to afford outdoor relief, upon proper order 
independently of the ninth section and such authority would have existed, if 
the ninth section had not been inserted in the act, and would exist if said section 
were repealed. 

: H. M. Edwards and/. Alton Davis Attorneys for appeal. 

John F. Scraggy Attorney for auditors. 

Exceptions to report of R. H- Holgate, Esq., auditor. 

GUNSTER, A. L. J. The exceptions filed to the report of 
the auditor on behalf of the Poor District challenge ist the 
jurisdiction of this court over an appeal from the yearly 
settlement by the auditors of The Scranton Poor District, and 
2nd the power of the directors of said district to afford relief 
to poor persons otherwise than by requiring them to be re- 
moved to and kept at the poor house excepting such cases 
where the applicants are the wives or the children of soldiers 
in the actual military service of this state, or of the United 
States and excepting, also, cases where the applicants are afflict- 
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ed with any contagious disease, or where from actual sickness, 
or otherwise, it shall be absolutely impossible to remove them 
to the said poor house. The questions raised ^re of great 
importance to the residents and tax payers of the district and 
we have endeavored to give them commensurate examination 
and consideration. 

I. Of our jurisdiction we have no' doubt. The i8th 
section of the Act of April 9, 1862 P. L. 352, by virtue of 
which act what is now known as the Scranton Poor District 
was incorporated, is as follows: — 

"That the said directors or treasurer, or any one or more 
of the tax payers of said boroughs or township, may, within 
thirty days from the yearly settlement by the auditors as 
aforesaid, appeal from such settlement to the Court of Com- 
mon Pleas of Luzerne County, in the same manner and under 
the same provisions and regulations, that appeals from settle- 
ments by township auditors are now allowed." 

It is contended that because Luzerne County is mentioned 
the legislature intended to vest the court of that particular 
county with jurisdiction, but an examination of other statutes 
makes it plain that instead of conferring jurisdiction upon any 
particular county, the legislature intended to confer juris- 
diction upon the Court of Common Pleas df the county with- 
in which the district was situated. Thus by the Act of 1834 
relating to the report of county auditors it is provided that 
"an appeal may be made from such report to the Court of 
Common Pleas of the same county." And the 104th section 
of the Act of 1834 P. L. 555 relating to township officers pro- 
vides for an app.al by the accounting officers from the settle- 
ment made by the township auditors "to the Court of Com- 
mon Pleas of the same county." When the Act of 1862 was 
passed the poor district was in Luzerne County. Since the 
erection of Lackawanna County it has been wholly in the 
latter. The erection of the new county did not deprive the 
territory included therein of a Court pi Common Pleas, nor 
did it subject such territory to new and different laws. On the 
contrary it remained subject to the special laws of the county 
of which it was formerly a part. As was said in Parsons vs. 
• Winslow I Grant 160, territorv or men once made the objects 
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of legislation, remain subject to the laws imposed, however 
the names by which they are designated may be changed. It 
is too manifest to require any argrument that the phrase 
**Court of Common PIfeas of Luzerne County" is equivalent to 
and was intended to mean "the Court of Common Pleas of the 
same county. That the special laws in force in Luzerne 
County were not repealed by the new county Act of 1878, or 
by the subsequent erection of the new county in that portion 
of it embraced therein was settled beyond dispute in Lacka- 
wanna County vs. Stevens 105 Pa. 465. -A question almost 
identical with the one before us arose under the supplement 
of 1866 which authorized "the President Judge of the Court 
of Common Pleas in and for the County of Luzerne" to fill 
any vacancy which might occur in the Board of Directors of 
this same poor district. While the learned President Judge of 
Luzerne County for a number of years after the erection of 
the new county, filled the vacancies on said board as they 
occurred, it is well known that he did so under protest, upon 
the representation that the affairs of the district would be 
thrown into Confusion if he did not do so, and in the expecta- 
tion of remedial legislation. When the Expected legislation 
did not come he declined to make any more appointments, 
and from that time on the President Judge of this county has 
filled vacancies as they occured under said act, and in my 
opinion they were both clearly right. There was no reason 
for vesting the power to fill vacancies in the President Judge 
of a foreign county and as a matter of fact the power was 
given to the President Judge of the county in which the poor 
district was situated. It was upon the principle that the di- 
vision of the County of Luzerne and the change in the name, 
did not affect the special laws applicable to the territory or 
people embraced in the new county prior to the change, that 
our Supreme Court held in County vs. Stevens supra that an 
act which provides that the "sheriff of Luzerne County shall 
be entitled to receive the sum of one dollar for each jury 
notice served" applied to the sheriff of Lackawanna County 
and upon the same principle the Court of Common Pleas of 
Lackawanna* County has jurisdiction over appeals from the 
settlements by the auditors which were granted by the Act of . 
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1862 to the Court of Common Pleas of Luzerae County. 

2. The carefully prepared report of the learned auditor 
as well as the arguments of counsel for the respective parties 
has materially aided us in disposing of the second question. 
That the Act of April 9, 1862 P. L. 352 entitled "An Act to 
authorize the erection of a poor house by the .Borough of 
Dunmore, Borough of Scranton and Towriship of Providence, 
in the County of Luzerne** authorized the directors of the 
poor district to afford relief to poor persons without requiring 
them to be removed to the poor house is not and cannot be 
questioned. It is contended however on behalf of the district 
that by virtue of a supplement to said act approved April i, 

1863 P. L. 233 this authority was taken away The first 
section of this supplement is as follows: 

"That the ninth section of the act to which this is a. sup- 
plement shall be so construed as not to authorize the directors, 
in their official capacity, to furnish assistance and afford relief 
to any poor person or persons, without requiring such poor 
person, or persons, to be removed to, and kept at, said poor 
house, excepting such cases where the applicants for relief are 
the wives, or the children, of soldiers in the actual military 
service of this state, or of the United States, and excepting, 
also, cases where the applicant, or applicants, are afflicted with 
any contagious disease, or where, .from actual sickness, or 
otherwise, it shall be absolutely impossible to remove them to 
the said poor house." 

It will be observed that this supplement in express terms 
is a legislative construction of the ntntA section of the original 
act and of no other part of said act. It does not, therefor, 
affect the balance of the Act of 1862 except as such construc- 
tion may affect it. If the ninth section were the only author- 
ity for granting outdoor relief the position taken by counsel 
for the district would undoubtedly be correct. But it is not 
the only authority given for such relief, and in my opinion as 
I shall endeavor to show later on the powers and authority 
contemplated by said ninth section are very limited and 
specific in their nature. The general grant of power and au- 
thority is undoubtedly contained in the fifth section of the 
Act of 1862. This provides that "the said directors shall. 
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from the time of providing by them of suitable buildings for 
the accommodating of said poor, exercise and perform all the 
powers and duties, which oyerseers of the poor may and are 
now required by law to exercise and perform within said bor- 
oughs and township, except so far as such acts, duties and 
powers as are herein expressly prescribed or limited." The 
powers and duties, so. far as they relate to the subject of 
affording relief, which, the overseer of the poor were authoriz- 
ed and required to exercise and perform in said boroughs and 
township are indicated in the first eight sections of the Act of 
13, June 1836 P. L. 541. They are as follows: — 

1. "It shall be the duty of the overseers of every district, 
from time to time, to provide, as is hereinafter directed, for 
every poor person within the district, having settlement 
therein, who shall apply to them for relief. 

2. .'"If such poor person be able to work, but cannot find 
employment, it shall be the duty of the overseers to provide 
work for him, according to his ability; and for this purpose 
they shall procure suitable places, and a sufficient stock of 
materials. 

3. "It shall be lawful for the overseers of any district, 
with the concurrence and under the direction of the super- 
visors of the township, to employ such poor person, being a 
male of isufficient ability, in opening or repairing any road or 
highway within the district. 

4. "If such poor person, by reason of age, disease, in- 
firmity, or other disability, be unable to work, it shall be the 
duty of the overseers to provide him with the necessary 
means of subsistence. 

5. "It shall the duty of the overseers of every district to 
furnish relief to every poor person within the district, not 
having a settlement therein, who shall apply to them for 
relief, uqtil such person can be removed to the place of his 
settlement." 

The sixth section provides for orders of relief from two 
magistrates, the seventh authorizes the overseers to contract 
"fpr a house or lodging for keeping, maintaining or employing 
such poor etc." and the eighth section authorizes them to bind 
poor children apprentices. 
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These provisions are ample, authority for granting 
out-door relief, and if, as is contended by counsel for the 
district it was intended by the proviso to the ninth section to 
grant such authority, the proviso was entirely superfluous. 
The power and authority was already granted by the sixth 
sectioa of the Act. I shall presently consider the question 
woether the ninth section is a limitation of these powers, but 
before doing so I desire to call attention to other provisions 
of the act of 1862 in support of the conclusion we have 
reached. The first section of the Act authorizes the commis- 
sioners therein named to ^'purchase such real estate as may be 
necessary for the accommodation of the poor of the Borough 
of Dunmore, and the Borough of Scranton and the Township 
of Providence * * * * and also to erect 

thereon suitable buildings for the accommodation and keeping 
of the poor of said boroughs and township." The fifth 
section authorizes the directors to exercise and perform the 
powers and duties which overseers of the poor might and 
were required by law to perform "from the time of providing 
by them of suitable buildings for the accommodating of said 
poor." The ninth section required the directors as soon as 
they shall have provided suitable buildings, to file in the office 
df the Clerk of the Court of Quarter Sessions of Luzerne 
County, a certificate setting forth that such buildings were 
ready for the reception and accommodation of such poor, etc. 
Upon the completion of the buildings and the filing of the 
certificate to that effect with the Clerk of the Court of Quar- 
ter Sessions, there existed a new poor district which included 
a least the three districts of the Boroughs of Dunmore and 
Scranton and the Township of Providence, with the possibil- 
ity, under the 20th section of the Act, of including the districts 
of the Boroughs of Hyde Park and Providence. As a matter 
of fact Hyde Park came in in 1862 and Providence in 1865. 
And the directors of the new district had all the powers and 
duties which the overseers of the poor could or were required 
to perform within said boroughs and township except as pre- 
scribed or limited by the Act of Incorporation. But as the 
law then stood, in the absence of legislation to the contrary, 
overseers of the poor had no authority to afford relief, except 
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on an order from two magistrates. Overseers vs. Baker's Exe- 
cutors, 2 Watts 280. The sixth section of the Act of 1836 
already referred to provided that "No person shall be entered 
on the poor book of any district, or receive relief from any 
overseer, before such person or some one in his behalf, shall 
have procured an order from two magistrates of the county 
for the same;" and compels the overseer who affords the relief 
without such an order to forfeit a sum equal to the amount or 
value given. The learned auditor reports that that is the law 
applicable to this district at the present time and we agree 
with him in this conclusion. Of course in case of emergency, 
relief must precede the order of maintenance, Roxborough 
vs. Bunn 12 S. R. 292; Milton vs. Williamsportg, Pa. 47. But 
when the new district was created, it was to be expected that 
when the the time came for the directors thereof to exercise, 
the power and authority vested in them in regard to the 
matter of relief, there would be upon the poor books of the 
different districts which it was intended to supplant, at least 
some who were proper objects of public charity. If the 
legislature remained silent as to these it would be necessary 
to obtain new orders from two magistrates before their names 
could be entered upon the poor books of the new district or 
any relief afforded them. But it was entirely competent for 
the legislature to dispense with this condition and to transfer 
them bodily to the care of the new district or to vest in the 
directors thereof discretionary power to receive them or such 
of them as they thought expedient without going to the 
trouble and expense of obtaining new orders of relief. And I 
am clearly of the opinion that this was done by the ninth 
section of the Act of" Incorporation. After providing for fil- 
ing the certificate already mentioned, by the directors it says, 
"And they shall also thereupon give notice to the overseers of 
the poor of said boroughs and township, of their readiness to 
receive and accommodate the poor thereof, which said over- 
seers are required forthwith to furnish said directors, with a 
list of the names df the persons then a charge upon said 
boroughs and township refpectivelj', or receiving relief there- 
from, with the place of residence of each; and the said directors 
shall thereupon cause such poor persons, or such of th'em as they 
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shall think it expedient, to be removed to said house so pro- 
vided, and thereafter to be kept, lodged and maintained there- 
in, so long as such persons shall continue a charge upon said 
boroughs or^ township; and no person who slmll refuse to go 
to said poor house, or to be maintained therein,, shall be enti- 
tled to relief or support from said directors, or from said 
boroughs or township, during the time of such refusal. /Vo- 
vided however^ That said directors may if they think proper, 
furnish assistance and afford relief to any poor persons, with- 
out ;'equiring them to be removed to and kept at said poor 
house." This is not a limitation of the general powers granted 
by the fifth section, but a grant of authority to remove those 
who* were. charges upon or receiving relief from the old dis- 
tricts, or such of them as they might think it expedient, to the 
poor house, and if they thought it proper, to afford relief 
without requiring such poor persons to be removed to the 
poor house, and to do so without formal orders from two 
inagistrates. The proviso is naturally and logically a part of 
the section and the whole section must be construed with it. 
As said before it is not a grant of the general power to afford 
outdoor relief because that is given by the fifth section, but it 
has its legitimate place and effect in the ninth section because 
without it the directors would not have had the power to 
grant outdoor relief to those who were charges upon the old 
district, unless they obtained an order from two magistrates.. 
Without the proviso and without such orders the directors 
cbuld only remove such poor persons to the poor house. The 
ninth section was evidently designed and well calculated to 
bndge over the period of transition from the old to the new. 
Our attention has not been called to, and I have been unable 
to find, any*provision in the whole act for the transfer of the 
care of the poor of the old districts to the new one except this 
section. The absence of any other provision for such transfer 
is a significant fact and must be borne in mind in construing 
the act. 

It is to be further observed that the fifteenth section of 
the Act of Incorporation provides ■ that all orders issued for 
the relief of any poor person or persons within said boroughs 
or township,' after the filing of the certificate mentioned in 
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section nine, shall be directed to the directors of the new 
district, and they are thereupon directed "to inquire into the 
circumstances, and if the person or persons therein named are 
found to be entitled to relief, he or they sAa// furnish^ suck 
relief, or cause such person or persons to be removed or taken to 
said poor kouse and there kept and maintained until legally 
discharged, etc." Taking the fifth and fifteenth sections to- 
g^ether it is too plain for argument that the power to afford 
outdoor relief, upon proper orders, is given independently of 
the ninth section, and that it would have existed if the ninth 
section had never been inserted in the act, and that it would 
exist if said section were entirely repealed. 

Again, if the position taken by counsel for the district be 
correct then we have here an anomalous state of affairs. 
There may be districts in the Commonwealth where the di- 
rectors or overseers of the poor have no power to grant out- 
door relief but we know of none. The general law expressly 
provides for it. Why should it not be afforded in the Scranton 
Poor District? Why should the wife and children of the 
soldier in actual service be granted it, when if he dies in the 
service of his country his widow and orphans must go "over 
the'hill to the poor hoiisc?" Or if he be so fortunate as to 
survive, but comes home, mained and disabled, with an honor- 
able discharge in his pocket, and a pension that barely enables 
him to starve with any degree of respectability, why should 
he be denied a pittance from the cbmmunity he defended, 
unless he is willing to have it doled out to him as an inmate 
of the poor house ? I do not believe that this communfty 
asked for legislation authorizing such a state of affairs in 1863 
nor do I believe that the legislature of that year would have 
granted it if it had been asked for. 

As already said, the supplement of 1863 purports to put 
a construction upon only the ninth section of the Aet of 1862. , 
It says so in express language. If it had been the intention 
of the legislature to put that construction upon the whole act, 
it would have been very easy to say so. If then the views 
hereinbefore expressed in regard to the nature and purpose of 
the ninth section of the Act of 1862 be correct then the 
general power of the directors to afford outdoor relief upon 
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proper orders, was not affected by the supplement of 1863 at 
all, and the effect of the construction put by the l^islature 
upon the ninth section by said supplement becomes plain and 
clear. It simply took away from the directors the discretion- 
ary power given them by section nine, of affording outdoor 
rslief to such persons as were charges upon or who were re- 
ceiving relief from the old districts; without first obtaining 
orders of relief, except in the cases of wives and children of 
soldiers, and in cases of contagious disease, or where from 
actual sickness or otherwise it was absolutely impossible to 
remove them to the poor house. In other words, it compelled 
the directors to procure an order of relief before they could 
furnish any outdoor relief to anybody, except in the excepted 
cases, whether the poor persons were a charge upon or receiv- 
ing relief from any of the old districts or not. There was no 
doubt a reason for this. It is well remembered that the affairs 
of at least some of the old districts had been grossly misman- 
aged. No doubt the names of unworthy persons had found 
their way into the poor books, and in one way or another 
these had become charges upon or were receiving relief from 
the districts. They were willing to sfUbsist on the public if 
they could, but they might prefer supporting themselves to 
going to the poor house. And as I understand it, it was to 
scrape off these barnacles that the supplement of 1863 was 
passed. It put them upon the same footing as other appli- 
cants for outdoor relief and compelled them to procure an 
order of maintenance from two magistrates bc;fore the direc- 
tors of the new district were authorized to grant it. This 
required the authorities to make new and fresh inquiry into 
the merit? of such cases and no doubt contributed largely 
towards weeding the unworthy ones out. 

These views of the Acts of 1862 and 1863 gives them but 
a legitimate and reasonable construction, borne out and sus- 
tained by the letter as well as the spirit of the law and con- 
sistent with the construction which has been placed upon them 
by the officials and the people ot the district for more than a 
quarter of a century. 

No exceptions appear to have been filed to the Auditors 
findings of fact. Indeed the facts are virtually admitted. We 



CACKAWANNA jurist. 851 

may enter judgment therefore without directing an issue or 
the intervention of a jury. If the parties desire a formal 
judgment we will enter it on notice. 

The exceptions are overruled and the report of the audi- 
tor is confirmed finally. 



Archbald p. J. concurring. This is an appeal 
by the directors of the Scranton Poor District, from the dis- 
allowance by the auditors of the said district of certain 
expenditures made for what is known as outdoor relief. The 
question involved in it, as it now comes before us, is the right 
of the directors to grant such relief in any case, where the 
person relieved is able to be removed to the poor farm. It is 
contended that this depends on the effect to be given to the 
Act of April I, 1863 (P. L. 233), a supplement to the Act of 
April 9 1862 (P. L. 352) the organic act by which this poor 
district was created. Taking these statutes on their face, and 
not going outside of them, as a matter of statutory construc- 
tion the question in my judgment is not free from doubt. 

The Act of 1863 provides "that the ninth section of the 
act to which this is a supplement shall be so construed as not 
to authorize the directors, in their official capacity, to furnish 
assistance and afford relief to any poor person or persons 
without requiring such poor person or persons to be remoVed 
to and kept at said poor house, excepting such cases where 
applicants for relief are the wives or the children of soldiers in 
the actual military service of this state or of the United 
States, and excepting also cases where the applicant or appli- 
cants are affected with any contagious disease, or where from 
actual sickness or otherwise, it shall be absolutely impossible 
to remove them to the said poor house." It is difficult to 
read this act without being impressed with the idQa that it 
refers to the general poor of the district, and prohibits relief 
to them except upon a removal to the poor farm, saving only 
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in the class of cases specifically excepted. At the same time, 
as it is a construing statute and refers to a single section only 
of the former law, we must consider the relation which that 
section bears to the whole act before we are prepared to de- 
termine the true effect to be given to that which construes it. 
The ninth section — the one so referred to — provides: "That 
the said directors shall as soon as they shall have provided 
suitable buildings for the accommodation of the poor of said 
boroughs and township [that is the Boroughs of Scranton and 
Dunmore, and the Township of Providence out of which the 
district was originally constructed] file in the office of the 
Clerk oif the Court of Quarter Sessions of Luzerne County a 
certificate setting forth that such buildings are ready for the 
reception and accommodation of said poor. * * * 

***** * ; and they 

shall also thereupon give notice to the overseers of the poor 
of sa^d boroughs and township of their readiness to receive 
and accommodate the poor thereof, which said overseers are 
required forthwith to furnish said directors with a list of the 
names of the persons then a charge upon said boroughs and 
township respectively, or recieiving relief therefrom, with the 
place of residence of each; and the said directors shall there- 
upon cause such poor persons, or such of them as they shall 
think it expedient, to be remoyed to said house so provided, 
and thereafter to be kept, lodged and maintained therein so 
k>ng as such persons shall continue a charge upon said 
boroughs or township; and no person who shall refuse to go 
tp said poor house or to be maintained therein, shall be enti> 
tied to relief or support from said directors, or from said 
boroughs or. township during the time of such" refusal: Pro- 
vided however that said directors may if they think proper 
furnish assistance and afford relief to any poor persons with- 
out requiring them 'to be removed to and kept at said poor 
house." The first part of this section is plain; the only diffi- 
culty is with the proviso. Does this refer to ihe poor of the 
district generally whether then or thereafter a chafge upon 
the directors, or only to the poor immediately before that 
spoken of? The supplement of 1863 is manifestly aTmed at 
this proviso, although it speaks of the" whole section. ^f 
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therefore the proviso is of general application, the construction 
imposed by the Act of 1863 is restrictive — as it is argued — of 
the general powers of the directors. If however it relates 
merely to the original poor who were to be taken off of the 
hands of the overseers of the several districts, it is correspond- 
ingly temporary in its pufpose, and the supplement which 
construes it is the same. In terms it is general: in its location 
in the statute and natural connection it is special and tempor- 
ary. What then is the correct effect to be given to it ? 

A proviso is an exception introduced to modify or 
control the effect of legislation otherwise too general and 
sweeping. It is usually and logically supposed to be connect- 
ed with the immediate context, being introduced where it is 
found in the statute for that purpose. But this is not an 
invariable rule. It may be taken entirely out of the context, 
and made to apply to other and general provisions of the 
statute. A striking example of this is to be found in Devers 
vs. City of York 156 Pa. 359, where — contrary to the views 
expressed by ourselves in Fellows vs. City of Scranton, 2 
Lacka. Jurist 211, — the Supreme Court holds that the proviso 
in Clause 13, of Section 3, Article V, of the Act of May 23 
1 889, applies to all the municipal officers named in the act, 
and not simply to those spoken of in that immediate connec- 
tion. In every case therefore the question must depend upon 
the circumstances, and where the term 3 p( the proviso are 
unmistakably general, there is no reason why it may not be 
so taken and applied. 

In my judgment it is a fair subject for argument, whether 
the proviso in question was not intended as a general declara- 
tion with regard to the powers of the directors of this district, 
and that the Act of 1863 was passed with that idea of it I 
have little doubt. If the proviso was merely intended to 
refer to what immediately preceded it we should expect it to 
be connected with it by some relative term, as "such" or 
"said." It would then read, "Provided however that said 
directors may if they think proper furnish assistance and 
afford relief to any suc/t — or to the said — poor persons with- 
out requiring them to be removed," etc. The absence of anv 
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such qualification leaves it apparently general and unlimited. 
Neither is it easy to understand how in 1863 when the 
supplement in question was passed there was occasion to 
legislate with regard to unremoved paupers, still in the 
hands of the superseded overseers, and not yet taken into the 
charge of the new directors. There may have been such 
occasion, but where is the proof? If the act is to be explain- 
ed on the basis of then existing facts, who is to supply us 
with the information concerning them ? It seems to be some- 
what hazardous to derive a purpose for it outside of the 
terms of the act itself and its logical connection with that 
which has gone before. Of anything else than this the 
present generation can have no actual knowledge, nor any 
certain information from those still among, us, who are 
perhaps old enough to speak thereon. 

But I write, not so much to resolve these difficulties as to 
point out that they exist. Except for the construing Act of 
1863, we should not have them of course to deal with. It is 
quite in line with the usual result of such legislation, that in 
attempting to construe one act by the passage of another 
doubt and uncertainty should be introduced. I will not' how- 
ever leave the subject without suggesting one basis upon 
which the question brought up by this appeal may be dispos- 
ed of. We have confined our attention so far to the 
immediate terms of the statutes involved and attempted to 
solve the question solely as a matter of statutory construction. 
Let us look however for a moment at the general provisions 
of the poor law. 

Whatever may be the abuses of outdoor relief, and what- 
ever the present tendency to restrict and circumscribe it, it is 
difficult to see how it can ever be entirely done away with. 
The sick who cannot be removed, the casual poor from other 
districts and those who by any misadventure are thrown into par- 
tial or temporary poverty, are the necessitous subjects of it, and 
in any proper administration of the law their cases must be con- 
sidered and provided for. If no one can be relieved away from 
the poor house, except where there is a physical impossibility 
of removal, then we shall have husbands separated from their 
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wives and parents from their children, or else whole families 
carried thither bodily, to the multiplication of poverty and the 
imposition on the public of extra and unnecessary burdens. 
A little judicious relief afforded away from the poor house is 
the only solution of such a problem, and in any well regulated 
system the right to accord it ought to exist. It is to be 
found — by implication at least — in the general poor law of 
1836, and in the recent Act of 1879 establishing the system of 
county poor houses, it is directly authorized, although,as it must 
be confessed, in quite guarded terms. If then this necessity 
be recognized^ we are not to deny to the present directors the 
right to grant such relief, except we are forced to do so by 
the plain letter of the law. If the statutes under which they. 
act admit of any reasonable construction sustaining the right, 
that construction is to be adopted rather than one which 
would prohibit it. The opinion of Judge Gunster just filed 
satisfactorily shows that this can be done. The directors of 
the district, by the organic act are endowed with all the ord- 
inary powers of overseers of the poor, except as therein 
restricted and limited. This would permit of outdoor reltef, 
unless some clear restriction is to be found in the act to the 
contrary^ Laying aside the construction sought to be 
imposed on the ninth section of the act by the supplement of 
1863, outside of this we have none, while in the fifteenth 
section we fine} an apparent recognition that outdoor relief 
rfiay in some instances be required. Under these conditions 
the proper course seems to be*, not by a doubtful construction 
of the meaning and purpose of the qualifying act to restrict 
this power, but to resolve the doubt if any in favor of the exist- 
ence of the power. We thus preserve to these directors what 
seems to be a necessary part of their authority in the due 
administration of the charge committed to them, and prevent 
an undue narrowing of the lines within which they may be 
called upon to act. I cannot close without a caution against 
the indiscriminate use of this power. It confessedly is open 
to imposition from those who do not scruple to represent 
their condition different from what it really is, and for whom 
a suggestion of removal to the poor house affords the only 
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corrective test. It is also to be observed, that the discretion 
of granting relief of this kind is one to be exercised by the 
whole board of directors rather than by any one member of it 
acting alone. But this after all is jnere matter of suggestion, 
and falls outside of the imjnediate legal question involved in 
the appeal. Upon that I concur in the opinion that the 
appeal from the settlement made by the district auditors is 
well founded, and that the report thereon made by the 
auditor appoiated by the court to consider the same be 
confirmed. 
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CRAV\fFORD & Huff vs. Charles Shoe. 

In tke Court- of Common Pleas of Lackawanna County^ No, 402, 
January Term, iSg^, 

PRACTICE — SCIRE FACIAS SUR MECHANICS* LIEN — RETURN 
DAY— ACT OF I3 JUNE, 1836 AND 16 JUNE, 1836. 

Under the Acts of 18 June, 1896 and 16 June, 1886 a writ of scire facias 8ur 
mechanicB lien issued more than fifteen days before the second return day and less 
than fifteen days before the first day of the term may be made returnable to the 
second return day. 

E, H. ShurtleffdLTid B, F. Killam, Attorneys for Plaintiffs. 

R. A. Zimmerman and G, M, Watson Attorneys for 

Defendants. 

Edwards, A. L. J. The record in this case shows that 
the scire facias was issued January 2, 1894, returnable to the 
third Friday of January, 1894, the second return day of the 
term. The January term for this year commenced on Janu- 
ary 8. The writ was issued more than fifteen days before the 
second return day and less than fifteen days before the first 
day of the term. 

Can a writ of scire facias sur mechanics' lien legally issue 
returnable to the second return day ? This is the point to be 
decided. As the inquiry involves a matter of practice, we 
deem it proper to examine some of the authorities on this 
question. 

The Act of 16, J-une 1836 relating to mechanics' lien, pro- 
vides, inter alia, as follows: 

Section 15. The proceedings to recover the amount of 
any claim as aforesaid, shall be by a writ of scire facias, etc. 

Section 16. Provided, That no such scire facias shall in 
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any case be issued, within fifteen days previous to the return 
day of the next term. 

Section i6. The writ of scire facias aforesaid shall be 
"served in the same manner as a summons, etc. 

The Act of 13 June, 1836, relating to the commencement 
of actions has the following provisions: 

Section 30. Every writ used 'for the commencement of 
an action * * » * shall be made return- 

able on the first day of the term next succeeding the' time at 
which it shall be issued. 

Section 31. Provided, That in the case of a writ of 
summons, if there shall not be ten days between the issuing 
thereof and the first day of the term as aforesaid, the writ 
may be made returnable on the next day preceding the last 
day of such term or upon the first day of the second term 
next after the issuing of the writ. 

Section 39. In every case in which a writ of scire facias 
may by law be issued, it shall be served and returned in the 
same manner as is herein provided in the case of a summons, 
etc. 

There are no monthly return days in Lackawanna county. 
. The return days of our Court are fixed by Act of Assembly. 
They are the first day of the term and the uext day preceding 
the last day of the term. A reasonable construction of the 
provisious above cited justifies the practice of issuing a writ 
of scire facias sur mechanics* lien returnable to either return 
day, if issued within the fifteen days required by statute. 

We cannot agree with the ruling in Stoker vs. Wood, 14 
L. Bar, 79, wherein it is decided that such a writ cannot be 
made returnable to the second return day. To issue a writ, of 
scire facias within fifteen days of the first return day and to 
pass over the second return day and make the writ returnable 
to the first day of the next subsequent term, is cdntrary to 
good practice. We do not think the provisions of the several 
statutes governing practice require such a construction. 

In the case of Stevens et. al. vs. The North Pennsylvania 
Coal Company, 35 P. S. 265, it is decided that a scire facias 
sur mortgage may issue to an intermediate return day. While 
the case of Magraw vs. Stevenson, cited by the Supreme 
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Court in its opinion is based upon a special Act of Assembly 
relating to the' courts of Allegheny county, the principle is 
nevertheless recognized that a second or intermediate return 
day has an equal standing with the first return day ,of the 
term. According to Schober vs. Mather, 49 P. S. 21, an 
attachment execution containing a clause of sctrf facias to 
the garnishee, may be made returnable to the second return 
day. Haupt et al vs. Davis, 79 P. S. 238 sustains the same 
principle. 

In the case at bar, the scire facias was issued more than 
fifteen days before the second return day. It was not issued 
in time for the first return day, hence it was properly return- 
able to the second return day. For the reasons above stated, 
the rule to quash the scire facias in this case is discharged. 



Jesse B. Kimes and John Kimes, trading as J. B. Kimes 

& Co. vs, Henry K. Walt, Owner or Reputed 

Owner, and W. H. Thomas, Contractor. 

In the Court of Common Pleas of Montgomery County, 

mechanic's lien— affidavit of defence. 

a meehanicB^ lien having been filed, the contractor filed an affidavit of defence 
which,' if supported by the facts, would be a good defence to th lien. The owner 
filed no aflldavit of defence and Judgment was- taken against him by default. The 
«ontaiM:tor then asked to have tUs judgment stricken off. The motion was refused 
because the Judgment could not prejudice the contractor if he had a defence to the 
lien. 

An owner cannot by consent authorise the filing of a mechanics* lien to the 
prejudiceof the contractor or materiel men. 

Motion to strike off judgment. 

F, A, Strassburger 2Xi^ Henry C Boyer, for plaintiffs. 

Childs & Evans, for defendants. 

December i, 1893, Opinion by Weand, J. The contrac- 
tor has filed an iaffidavit of defence which, if sustained by the 
facts, would be a good defence to the lien, and inure to the 
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benefit of the owner, who did not file an affidavit. Judgment 
was then entered against the owner and the amount liquidated. 
The contractor now asks to have this judgment stricken off, 
but the owner does not object to the judgment. 

It is manifest that the owner cannot consent to any Hen 
being entered which will prejudice the rights of the material 
men. But even if this judgment is allowed to remain the 
contractor can still make his defence, and if he succeeds the 
claimant will have no lien against the building that will not be 
postponed to the other mechanic lien creditors. The court 
can restrain execution on the judgme.nt until this case is tried, 
and even if there should be a sale divesting the lien the money 
can be ruled into court and the other creditors can then dis- 
pute the right of the plaintiffs to participate in the distribution; 
and if it should then appear that he had released his lien, or 
had no right to file one, he would have no standing to claim 
any part of the fund until the other mechanic lien creditors 
were paid. McCoy's Appeal, 37 Pa. St. R., 125; Norris' 
Appeal, 30 ld,y 122; Knabb's Appeal, to Id., 186. 

This being the case the contractor cannot be prejudiced. 
The owner by consenting to the judgment may possibly be 
. obliged to pay the claim twice; but this is his fault. He does 
not object to the judgment, or it might have been stricken off. 
We think it should only have been interlocutor^'; but of this 
the defendant does not complain. The owner swears that 
he employed no counsel to file an affidavit for him, and he 
disputes the truth of the one filed, and it therefore cannot be 
treated as having been filed in his behalf. We must treat the 
case as it appears on the record. 

And now, December 4, 1893, the motion to strike off the 
judgment entered against Henry K. Walt is overruled. 
[10 Montgomery Co. Law Rep., 12.] 
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Commonwealth of Pennsylvania, ex relatione John 
JERMYN vs. John Nelson, Inspector of Buildings. 

In the Court of Common Pleas of Lackawanna County^ No. 860^ 
. March Term^ i8g^. 

mandamus — building permit — ten foot reservation 
bay-windows. 

A deed conyeyiiig a certain piece of land and describing the same, with a 
clause giving the privilege to fence in and occupy ten foot in front of the front line 
of the lot for the purposes of yard, piazza, porches, ceilar>ways, vanltu and bay- 
window, followed by the usual clauseb, by which the opportenanoes, reversions and 
remainders, and all the estate of the grantor in the premises are assured to the 
grantee, his heirs and siwigns, conveys tho ten foot privilege in a fee simple title, 
burdened with a restricted use running with and inseparably attached to the land. 

A bay-window may be either double or triple, it may form a bay to a building 
as well as a room, and it may extend upward fbr several stories oommencing from 
the ground. 

Alfred Hatid and W, J, Hand, Attorneys for Plaintiff. 

' James, H' Torreyy City Solicitor for Defendant. 

Ednvards, a. L. J. A writ of alternative mandamus has 
been issued directed to John Nelson, Inspector of Building^ 
of the Gity of Scranton, commanding him to issue the permit 
prayed for in the relator's petition, or show cause why the 
permit should not be issued. 

While it may have been more desirable to review the 
questions involved, on a motion for preliminary injunction; 
we consider that the petition of relator, the return of respon- 
dent, and the exhibits of deeds and ordinance attached to the 
petition and return, raise the issues between the parties in 
thii? case so fully and fairly, that the merits of the controversy 
may be judicially ascertained in these proceeding^;. 
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The case has been ably argued by counsel on both sides 
and the questions involved require the examination of a long 
line of authorities. 

The relator in his petition sets forth, inter alia^ that he is 
the owner of a lot of land situate on Wyoming avenue, said 
lot being fifty (50) feet in front on Wyoming ^enue and one 
hundred and sixty-seven (167) feet in depth along Spruce 
street, with the privilege of fencing in and occupying ten (10) 
feet in front of the front line of the lot both upon Wyoming 
avenue and Sprqce street for purposes of yard, piazza, porches, 
cellar-ways, vaults, yards and bay-windows; that he has pre- 
pared plans and specifications for the erection of a hotel 
building on said lot and that in accordance with an ordinance 
of the City of Scranton regulating the construction, repairs 
And removal of buildings he has filed in the oflfice of the de- 
fendant a statement in writing, giving the intended location 
of the building, its dimensions, materials, plan of construction, 
plan of plumbing, with full specifications, and on payment of 
the required fee has demanded a permit to do the work 
required ; that the safd plans contemplate the erection of two 
bay windows upon the ten foot bay window privilege on the 
Spruce street side of the said lot and that the defendant, for 
reasons believed by him to 'be proper and lawful, has refused 
to issue the. permit demanded. 

As a justification of his act in refusing the permit fhe de-, 
fendant in his return, while admitting the averments in re- 
lator's petition as to title, and other matters which are not in 
dispute, maintains that the portion of the contemplated 
building, located, according to the plans, ilpon the ten foot 
reservation on the Spruce street side of the lot is not either 
whoUy or in part a bay-window, or bay-windows, nor is. it 
yard, piaiza, porch or cellar-way, but that it is an integral 
part of the main structure of the proposed . building. The 
return further recites the deed of Thp Lackawanna Iron and 
Coal Company to the Borough of Scranton in j 857, dedicating 
ciertain streets to public use and giving the said borough such 
control over the ten Joot reservation as could be exercised 
consistently with the rights, of purchasers of lots; the sub- 
sequqnt incorporation of the City of Scranton in 1866; the 
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acceptance by the city of the provisions of the Act of 
Assembly of May .23, 1874 by which it became a city of the 
third class and the passage of the ordinance regulating the 
construction, repair, and removal of buildings and the creation 
of the oflfi'ce of Building Inspector. 

The first important question that naturally suggests itself 
to our consideration is the construction of the ten foot clause 
in the deed of The Lackawanna Iron and Cdal Company to 
Boswell Sprague, from whom through sundry conveyances the 
relator derives his title. The deed to Sprague is dated April 
24, 1854. It conveys to him "lot No. 20 in square oi- block 
No. 30 and situate on street called and kno^vn as Wyoming 
aveuueupon the town plot of the Town of Scranton * 

* * said lot being on Wyoming avenue fifty 

feet in front and on Spruce street one hundred and sixty-, 
seven feet in depth.- ******' 

This lot is rectangular ; and there is conveyed therewith 
the privilege to fence in and occupy ten feet in front of the 
front line of the lot both upon Wyoming avenue and Spruce 
street for purposes of yard, piazza, porches, cellar-ways, vaults, 
and bay-windows." Then follow the usual clauses, by which 
the appurtenances, reversions and rennainders, and all the 
estate of the grantor in the premises are assured to the 
grantee, his heirs and .assigns. 

It will be observed that ^s to the ten foot privilege the 
use of it is unrestricted as to time; it vests in the grantee, his 
heirs and assigns forever ; nothing is expressly reserved or 
excepted for the benefit of the grantor ; and there is no act to 
be performed by the grantee, upon the performance of which 
th^ conveyance of the privilege is to depend or the enjoyment 
of it continued,. We think the conveyance of the ten foot 
privilege is a fee simple title, burdened with a restricted use 
running with aftd inseparably attached to the land. 

How can this restricted use be inquired into and enforced ? 
If a lot owner ih the erection of a building violates the t^rms 
of the servitude imposed by deed upon his lot, how can be be 
reached' .in d a^i whose instance? The owners of lots on 
Spruce street and Wyoming avenue in the vicinity of relator's 
lot derive their title from The Lsckavvanna Iron and Coal 
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Company and hold their lands subject to the same restriction 
as to the ten foot privilege. The ordinary legal method of 
enforcing such a restriction is by proceedings in equity on the 
part of adjoining lot pwners. The doctrine •governing such 
cases is clearly laid down in Pomeroy^§ work on Equity, in a 
noteto sectipn 1295, Vol. 3. He states- it thiis: A, the 
owner of a block of land, divides it into lots for sale and sells 
all these lots to different grantees. In the deed of lot No. i 
Are covenants of the grantee not to biiild nearer the street 
than a certain line, or not to build certain kinds of buildings, 
or not to use the lots for certain, purposes, or not to build so 
as to-cut off a certain prospect, or othernegative or affirmative 
covenants. Finally the whole land is sold, so that A, retains 
no interest whatsoever. The lots are afterwards conveyed to 
subsequent grantees. Each subsequent grantee would be 
charged with constructive notice of the covenants in the orig. 
inal deed under which he claimed title. If the subsequent 
grantee of any lot— ^say No. i: — should violate 'the covenants 
in the deed of his lot, then plainly there woiflc) be no right of 
action at law against him in favor of the owner of any other 
lot; for there would be no legal privity whatsoever ' between 
them. Even if the covenants did run with the land, there 
would be no action at law, because the grantee of lot No. 2 
would not be in any sense an assignee of the reversion — that is, 
of the original covenantee's (A's) rights under the covenant. 
Although no action at law would lie, it is well settled that a 
suit in equity may be maintained by the original grantee of 
by the subsequent owner of any lot; to prevent the violation 
of the covenants by the owner of any other lot." Several 
cases are cited to illustrate this doctrine. In Clark- vs. Martin 
49, Pa. St. 289, each* grantee 6f adjoining lots- covenanted not 
to build on the rear portion of his premises above a certain 
height, and this was enforced. A covenant that a strip q£ 
land.should not be subject to fences and should be used as a 
way was enforced by the subsequent grantee of other land 
benefitted thereby — Schwoerer vs. Boylston Market Ass'n, 99 
Mass. 285. In conveyances of adjoining lots by same grantor, 
each grantee covenanted that the lot should only be used for 
dwelling houses ; held binding on all subsequent grantees and 
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enforceable by any subsequent grantee against another — 
Clark vs. New York Life Ins. Co. 64 N. Y. 53. But the power 
of equity to enforce such covenants, is subject to an important 
limitation. The same author says: ''It is not absolute, but is 
governed by the same general rules which control the equit- 
able relief of specific performances of contracts. If therefore, 
the restrictive covenants in deeds of lots were made with 
evident reference to the continuance of the existing general 
condition of the property and its surroundings, but in the 
lapse of time there has been a complete change in the char- 
acter of the neighborhood, so as to defeat the purposes of the 
covenants and to render their enforcement an inequitable and 
unjust burden on the owner of the lots, then the equitable 
relief will not be granted and the plaintiff will be left to his 
remedy at law. For example, if the covenants restricted the 
grantees of lots to use for purposes of residence, and since 
their execution the whole neighborhood has ceased to be used 
for such purposes and had been wholly given up to business, 
manufacturing and the like: Trustee, &c vs. Thatcher 87 N. Y. 
311 ; Page vs. Murray, 46 N. J. Eq. 331." 

- Having shown the nature of the proceedings usual in 
cases of this kind, where the contention is between individuals, 
the next question is: How can the City of Scranton interfere.^ 
What power or authority has the municipality, by ordinance, 
through its Building Inspector or otherwise to determine the 
rights of individual lot owners under the ten foot privilege 
clause? In answer to this inquiry our attention is called to 
the deed of the Lackawanna Iron and Coal Company to the 
Borough of Scranton, dated 7 March, 1857 ^^^ ^^ ^^^ proposi* 
tion preceding the execution and- delivery of said deed, by 
means of which certain streets, including Wyoming and 
Spruce were dedicated to public use. The proposition referr- 
ed to included the following clause: ''And it is further 
proposed to vest in the authorities of said borough the right 
to control the land lying b.etween the said streets and the front 
line of the lots which the said company have conveyed or may 
convey, which liand has been conveyed and is intended to be 
conveyed as lots are sold for certain usages and purposes 
specified in the deeds and otracts given by said company^ 
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said control to be exercised consistently with the rights given 
to purchasers, without £he power on the part of the borough 
authorities to enlarge and abridge, the same." 

The proposition of the company was referred by the 
Borough Council to a committee for examination and report, 
and in December, 1856 the following proceedings were had 
with reference to the proposition made: The committee to 
whom was referred the proposition of the Lackawanna Iron 
and Coal Co., in regard to streets and town plot reported as 
follows, to wit: 

The undersigned committee appointed to investigate the 
proposition made by the Lackawanna Iron and Coal Co., re- 
lative to releasing the right of way for streets, &c. 

Dp report that after full consideratien of the subject they 
have unanimously come to the conclusion that it is for the 
best interest of the borough to accept the said proposition 
and do therefore recommend the acceptance of the said pro- 
position and the adoption of the following resolution by the 
Town Council of the said borough. 

Resolved f That the proposition of the Lackawanna Iron 
and Coal Co., relative to the releasing of the right of way be 
and' the same is hereby accepted and adopted. 

Resolved, That the plot of the said borough and the 
street;3, avenues and alleys as laid down and designated there- 
on be and the same is hereby accepted, ratified and confirmed 
as the plot of said borough and as the streets, avenues and 
alleys therein. 

Resolved, That the streets in the proposition asked to 
be ra,tified be and the same are hereby vacated and annulled 
as public streets, subject to the provisions contained in said 

proposition. 

(Signed.) JOSEPH Slocum, 

James Harrington, 
D. K. Kressler, 
John NinceheLvSOr, 
On motion the said report was 'adopted and the said re- 
solution passed unanimously. 

On motion of Mr. Ward, seconded by Mr. Harrington it 
passed unanimously, Mr. Piatt being excused from voting. 
On motion adjourned. 



*■ Committee. 
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H. L. Marvine, Secretary. 

We are agreeably surprised to find so complete a record 
of corporate action by the old Borough of Scranton nearly 
forty years ago. 

On examination of the foregoing proceedings, the pro- 
position, the minutes, and the bipartite deed between the 
company and the borough the following facts are apparent: 

I. The proposition to vest in the Borough of Scranton 
the control of the ten foot strip is indefinite and uncertain. 
This control is to be exercised consistently with the rights 
given to purchasers. The borough cannot enlarge nor abridge 
these rights. The municipality may have the power to inter- 
fere with the use of the privilege in question and it may not. 
Every time the power is exercised, it involves the construction 
of the restrictive clause in each lot owner's deed, and peimits 
the building inspector or any other person designated by 
municipal ordinance, to determine the nature, extent and 
limitations of the lot owner's title. 

2 The Borough Council in accepting the proposition of 
the Lackawanna Iron and Coal Co., specifically accept, the 
streets, avenues and alleys, but do not refer to the control 
over the ten foot privilege. It is true that the proposition 
made by the company was accepted, and it may be correctly 
maintained that the proposition was accepted in its entirety. 
This may or may not be material. It needs no further dis- 
cussion now. We simply call it to mind as a fact that appears 
in the case. 

3. On a close examination of the bipartite deed, we find 
that while the proposition of the company and the proceed- 
ings of the Borough Councils are recited in full, the formal 
grant on the part of the company and the formal acceptance 
by-the borough include only the streets, avenues and alleys 
and do not refer to the ten foot strip lying between the streets 
and the front line of the lots. 

In considering these facts the question recurs: What 
power has the City of Scranton, as the legal successor of the 
borough, to enforce the restrictions attached to the ten foot 
privilege? Docs it act as the agent of the Iron and Coal 
Company? Would the company itself have any' right to inter- 
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fere, if it had not made any proposition or deed to the 
borough? . In bur judgitient it would not. Or is the City in 
a position through its ordinances and Building Inspector to 
act as the representative of the owners of adjoining property 
and to determine their equitable rights by refusing a permit 
to build, whenever, in the judgment of the Inspector, the re- 
strictions imposed by deed upon the ten foot privelege are 
violated? Or again, has the city, through its control and power 
over the streets and highways of the city, representing the 
public, in the interest of the general welfare of the public, the 
right to interfere in the premises? Has the city by deed, pre- 
scription or otherwise acquired the right to control the ten 
foot reservation, as rt does the streets, subject, of course, to 
the rights of the lot owners under their deed? These are 
important questions. The city is vitally interested in their 
proper solution. We do not propose to decide these ques- 
tions in the present mandamus proceedings. They can be 
raised and determined mo/e effectively and finally in another 
way and in a different form of action. We have treated this 
phase of the inquiry more elaborately than was necessary for 
the disposition of this case, for the reason that it concerns the 
public at large, and has an important bearing on the welfare 
of our city. 

The next question, and, in our view, the decisive question 
in this case, is largely a question of fact. What is a bay win- 
dow? Does the proposed building transgress any of the 
restrictions on the ten foot privilege contained in* relator's 
deed.. 

The learned counsel on both sides of the case have called 
qur attention to numerous authorities. Dictionaries, encyclo- 
pedias, works on architecture ancient and modern and a few 
legal authorities have been used during the atgument of the 
case. We do not propose to quote the definitions found in 
the books- One is to a great extent a repetition of the other. 
One author defines a bay window as "a window which projects 
outward so as to form a kind of a bay or recess within the 
apartment. It may project outward from the wall either in a 
rectangular, polygonal or semi-circular form and commencing 
from the ground.*' Writers on. architecture enlarge this de- 
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linition by stating that bay windows may be single, double, 
triple, quadruple &c., and, inferentially, may belong architect- 
urally to one building. 

In examing the definitions and the works on architecture, 
we are impressed with the idea that the development and use 
of the bay window have been ordinarily connected with 
dwellings, churches, cathedrals, baronial halls and castles and 
that the bay window in the published illustrations of such 
buildings, is an integral part of the structure it adorns. The 
use of the bay window in connection with stores, hotels and 
other large buildings devoted to business is a modem idea. 
The progress and demands of commerce modify old and create 
new conditions ; introduce new ideas ; change and enlarge 
accepted definitions and sometimes arrest the operation of 
well known rules of law. A bay window in the narrowest 
sense of the term is a bay to a room, forming a recess in a 
room. Apply this construction to buildings erected on 
Spruce street or Wyoming avenue. A lot owner builds a 
store. From the front line of his lot and building he extends 
a rectangular bay window to the inner edge of the sidewalk 
occupying the whole of the ten foot privilege, as he has a 
right to. I This he may do, but such a bay window would be a 
monstrosity in architecture.' We prefer a more liberal con- 
struction — one in harmony with existing conditions. A bay 
window may be. double or triple. It may inform a bay to a 
building as well as to a room. It may extend upward for 
several stories commencing from the ground. The relator's 
proposed building in our judgment does not violate the re 
strictions contained in his deed, nor does it offend against the 
ordinance of the City of Scranton regulating the construction 
of buildings. The plan includes two triple bay windows on 
the Spruce street side, extending from the ground through at 
least five stories of the building. 

We think it proper in this connection to call attention to 
some of the features of the town plot of Scranton. It is a 
well known fact that on Lackawanna avenue, one block from 
Spruce street, only two feet are allowed fpr bay windows, in- 
dicating that Lackawanna avenue would be the sole business 
street of Scranton and that Wyoming, Spruce and other 
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Streets would be used only for residences. The pioneers and 
founders of the Town of Scranton builded better than they 
knew. They had no conception then of the future marvelous 
growth of the Town of Scranton, now the fourth city in the 
state The cpndirions have changed materially. The inter- 
section of Wyoming avenue and Spruce street is one of the 
centres of commercial activity. The relator's lot is surround- 
ed with large business buildings, and it is a question for the 
future to disclose how far equity will compel the enforcement 
of the servitude resting upon the strip of land known as the 
ten foot reservation. 

We are of the opinion therefore that the defendant should 
have granted the permit demanded by the relator. And now 
April 23» 1894, the court order and direct that a writ of 
peremptory mandamus be 'issued directed to John Nelson, 
Inspector of Buildings for the City of Scranton, commanding 
him 'to issue a permit to the relator as prayer] for in his peti- 
tion and as provided by ordinance of the City of Scranton. 
We direct judgment to be entered accordingly for .the relator 
with costs. 



Howe's Estate. 

fn the Orphans' Court of Philadelphia County y October Term, 

i8g2, No, s- 

CAVEAT EMPTOR — ORPHANS' COURT SALE— MISREPRESENTA- 
TION — EFFECT OF. 

While as a rule the maxium of caxeal emptor applies to all judicial sales, 
such sales, and especially those made under direction of the Oiphans- Court must be 
so conducted as not to mislead or entrap bidders. 

Specific performance will not be enforced if there be color of outstanding 
title which may prove substantial; a purchaser will not be held to encoimter the 
haxard of litigation. 

Property was sold under order of Orphans' Court subject to a ground rent; 
the auctioneer volunteered the eeroneous statement that the groimd rent was re- 
deemable. H^ld, to be such misrepresentation as to relieve the jmix^haser in a 
proceeding for s|jecific iierformance. 

Petition for specific performance. 

Charles Davis, for petitioner.— As to representations by 
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auctioneer. If the conditions of sale are pasted up in a 
conspicuous position in the auction room, the purchaser will 
be bound by the terms and conditions thereof, although it 
cannot be proved that he read them : 2 Add. on C6nt., 369. 
These conditions cannot be contracted, added to or altered by 
verbal declarations made by the auctioneer at the time of sale: 
Higginson vs. Clowes, 15 Vesey, 521. 

An Orphans* Court sale is a judicial sale, and the rule of 
caveat emptor applies. 

The auctioneer cannot legally make declarations contra- 
dictory of the terms of sale. 

At all events, if the purchaser was misled by the 
auctioneer, he had his day in court, by moving to set aside 
the sale; Vandever vs. Baker, 13 Pa. 121-127. The land in 
question was advertised and sold subject to a ground rent of 
$36 per annum, without specifying whether it was redeemable 
or irredeemable. If the auctioneer announced that said 
ground rent was redeemable, it was but a mere opinion of his 
own, and would not bind the vendor nor the heirs. There 
afe no elements of fraud in the case. 

C. O Beasleyy for purchaser. — A court of equity will not 
decree conveyance or compel specific performance where the 
title to land is doubtful : Speakman vs. Forepaugh, 44 Pa. 
373; Herman vs. Sumers, 158 Pa. 424; Dalzell vs. Crawford, i 
Parsons' Eq. Cases, 45; Nicol vs. Carr, 35 Pa. 382; Swayne vs. 
Lyon, 67 Pa. 439. 

Ferguson., J, March 3, 1894.— While as a rule the 
maxium of caveat emptor applies to all judicial sales, yet it 
has been held that such sales, especially those made under 
the direction of the Orphans' Court, shall be so conducted as 
not to mislead or entrap bidders. Those who conduct such 
sales must act in good faith, and, so far as possible, avoid any 
misdescription or misrepresentation as to quality or quantity 
of the property offered for sale: Schug s Ap., 14 W. N. 49; 
Johnson's Ap., 114 Pa. 132; De Haven's Ap., 106 Pa. 612; 
Wiltbergers Est., 18 Phila. 232. 

In this case the property was sold by order of this court 
under proceedings in partition, which stated that the s^e was 
made subject to a yearly ground rent of S36. • At the sale the 
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auctioneer announced that this ground rent was redeemable. 
If he had said nothing about it, and the purchaser had bought 
in the absence of any interference, inducement or statement 
upon his part, the maxium of cavfat emptor, would certainly 
have applied, but he stated that the ground rent was redeem- 
able, and the purchaser had a right to expect that this was 
one of the conditions of the sale. He bought upon the faith 
of this representation. He now refuses to take the title, be- 
cause he is advised that the ground rent is irredeemable. 
This objection is a valid one, because there is a great differ- 
ence between buying a property which can be made clear, 
and one which is fettered with a perpetual iucunibrance. But 
it is contended thajt this particular ground rent is redeemable 
and therefore the purchaser is without excuse in refusing to 
accept this title. This is a question which, under the peculiar 
convenant in this deed, and the decisions of the Supreme 
Couft in Palairet vs. Snyder, io6 Pa. 227, and Springer vs. 
Phillips, 71 Pa. 60, is involved in considerable doubt. We do 
not feel called upon to decide it, because the purchaser in this 
case is not bound to take. a doubtful title, and every title is 
doubtful which exposes the party to litigation. "If there be 
color of outstanding title which may prove substantial though 
there is not enough in evidence to enable the chancellor to 
say so, a purchaser will not be held to take it and encounter 
the hazard of litigation: Speakman vs. F'orepaugh, 44 Pa. 373; 
Herman vs. Somers, 158 Pa. 424. We do not think that this 
case is one in which specific performance should be decreed. 
The petition is therefore dismissed. 
[The Legal Intelligencer.l 
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In RE: Viaduct on West Lackawanna Avenue, Scranton. 

Ifi the Court of Common Pleas of Lackawanna County y No. 2i3, 
May Term, 18^4. 

ASSESSMENT OF DAMAGES — ORDINANCE. 

Thepe must be fiach corporate action on the pcu*t of a municipality as amounts 
tc a iakiqg, use, occupation, or injury within the terms df the law, before viewers 
csuB l)e allowed to assess damages under the Act of May 16, 1891. This invloTes an 
ordiiuince or resolution duly passed and approved defining the character of the 
imfrovement proposed to be made, with such details and specifications as will fully 
inform the officers and agents of the municipality, as well as the property owners 
•ITectod, of what is to be done, and how it is to be accomplished. 

Rule to set aside appointment of viewers. 

L. Ammermany W. W. Watson, H. A. Knapp for rule. 

James H. Torrey, City Solicitor, contra. 

Archbald p. J. May i 1894. The several pro- 
perty owners on the line of this proposed improvement come 
in at this time and object to the appointment of viewers, and 
ask to have their appointment revoked and the proceedings- 
taken set aside. They contend that the court has no juris- 
diction to appoint viewers because no sufficient action has 
been taken by the City of Scranton upon which to base such 
appointment* No notice was given by the city of the inten- 
tion to apply for viewers and hence these parties have a stand- 
ing to object the same as though they had been notified and 
had come in when they were applied for. No doubt an ex- 
ception would lie upon the same ground upon the coming in 
of the report, of the viewers, but it is to the advantage of all 
concerned, that the question of the regularity and validity of 
the proceedings as far as they have gone should be disposed 
of before they have gone further 

It is conceded by the City Solicitor, that what has been 
done is merely experimental ; that the city has in no wise 
bound herself to make the improvement, and may simply 
drop it without more at any time it seems best; in fact the idea 
confessedly is to test the matter of probable damages by the 
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application for these viewers, before going on with the work. 
This may be a matter of wisdom, but the question with us fs, 
whether an uncertainty of this kind can he the basis of legal 
proceedings to assess damages. We think not. The act 
under which applications of this kind are made (Act i6 May 
1 891 P. L, 75) certainly contemplates something definite and 
certain. It is a means provided for the ascertainYnent of the 
damages co property by means of municipal improvements, 
and gives as the occasion for resorting thereto, "whenever "it 
shall be deemed necessary in the laying out, opening, widen- 
ing, extending or grading of streets, lanes or alle3rs, the con- 
struction of bridges and the piers and the abutments therefor, 
the construction of slopes, embankments and sewers, the 
changing of water Courses, or vacating of streets or alleys, to 
take, use and occupy or injure private land, property or 
material, and * * the compensation for the 

damages or the benefits accruing therefor have not been 
agreed upon." There must therefore be such corporate 
action on the part of the city, as amounts to a taking, user, 
occupation or injury, within the terms of the law before 
viewers can be asked for on either side to pass upon the 
matter of compensation. This involves an ordinance or re- 
solution duly passed and approved, defining the character of 
the improvements proposed to be made, with such details and 
specifications as will fully inform the officers and agents of 
the city, as well as the property owners affected, of what is to 
be done, and how it is to be accomplished. We have nothing 
of that kind here. The resolutions a copy of which is attach- 
ed to the petition filed by the City Solicitor merely recites an 
intention "to build an overhead viaduct about thirty-four feet 
wide over the center of Lackawanna avenue, between Seventh 
street and Ninth street." The blue print plans, which accom- 
pany this resolution here, are shown by the evidence never to 
have been presented to or passed upon by the Councils, and 
therefore whatever of definiteness they might give to the case 
drops out of it. But more than this, the ordinance which at 
the time of the adoption of this resolution was pending ia 
Councils, and may be assumed to have been the basis of it 
has since been brought to a vote and been defeated. The 
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reason for this adverse action may be as stated by the City 
Solicitor, because of a disagreement with the railroad and 
Traction companies but it is none the less fatal to this im- 
provement; nor is this helped out by the introduction into the 
general appropriation ordinance of an item of $io;ooo for 
the construction of this viaduct. That may be evidence of 
the good faith of the City Councils in adopting the resolution 
on which the City Solicitor asked for the appointment of 
these viewers, but it cannot take the place of an ordinance, 
definitely providing that the work be done. 

The argument, that the City may have a bill of damages 
which she will not feel that she can pay, unless she is per- 
mitted to experiment in this way and determine their amount 
in advance of a positive decision to make the improvement, 
can have no weight in construing the Act of Assembly. But 
even this point if the City seeks to make it can be practically 
effected under the present provisions of the law, for by the 
seventh section of the act, the City may within 30 days after 
the report of the viewers in any case repeal the ordinance, 
and discontinue the proceedings, and thus escape liability for 
anything but the costs and the actual damages, if any inflicted. 
Here is a complete relief from excessive damages by reason 
of any city improvement, and if it becomes necessary for 
resort to it in the present instance, after an ordinance has 
been duly passed, and a valid appointment of viewers made 
thereunder, it is equally as available as a resolution would be 
to go no further with proceedings, and the fact that this 
means of relief has been provided conclusively shows that no 
such experimental course was contemplated, as that which Is 
before us. 

As citizens we recognize the necessity of this viaduct, and 
we trust that nothing will seriously stand in the way of its 
speedy construction. But as judges we feel compelled to say 
that the appointment of viewers which has been made was 
premature, that there is no sufficient action of City Councils 
to warrant it, and that the proceedings must be set aside. 

The rule is made absolute, and the petition and all pro- 
ceedings thereunder are set aside and dismissed at the cost of 
the City of Scranton the petitioner. 
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Marshall A. Phillips, to use, vs. Louis B. Henry, 

Assignee. 

/« t/ie Court of Common Pleas of Montgomery County, March 

Term, i8gj. No. 87. 

APPEAL. 

An aarignment of a chaie in action by a debtor to a creditor will not be set 
aside on the sn^iind of duress where the aasi^ment was the resolt of a threat bj 
the creditor to arrest the assizor; but the evidence did not show that their was 
any arrest of tbe pefson ; or process of arrest, or prosecutioa for any criminal offence 
instituted, or that there was aoiy officer of the law ready to arrest, and that the 
throat was not made directly to the debtor but to a friend who commnnioated it to 
him. 

H. C Boyer 2Jid fohn A, Clark, Esqs., for appellant. 

Holland & Dettra, Esqs,, for appellee. 

Opinion of the Supreme Court delivered February 12, 
1894. 

The testimony in this case is far short of the kind of 
testimony which is necessary to make out the defence of 
"duress." There was no imprisonment or restraint of the 
body, no process of arrest against the party, no prosecution 
for any criminal offence instituted, no officer of the law ready 
to arrest, no threat of any kind made by this particular plain-, 
tiff, and no threats by anybody made directly to the person 
affected. There was only a threat to resort to criminal pro- 
ceedings, made in another state to certain friends of the party, 
by counsel for certain creditors, and communicated by them 
to their principal. Moreover, Phillips, the party affected, is 
not setting up the defence or authorizing it to be done. The 
defence is made by one who is merely an assignee for the 
benefit of creditors; and we are of opinion that such a person 
cannot plead this defence. for the purpose of setting aside an 
otherwise legitimate transfer of property made by his assignor 
to pay^ an honest debt. The opinion of the learned court 
below on the motion for a new trial contains the expression 
of sufficient reasons for the binding instruction to the jury to 
render a verdict for the plaintiff, and upon that opinion and 
the suggestions above made we affirm the judgment. 

Judgment affirmed. 

[Muntifomery County Law Reporter.] 



LACKAWANNA JURIST. m 



MuNLEY VS. Hull. 

/n the Court of Common Pleas of Lackawanna County^ No. 5/5, 

April Term^ 18^0. 

EVIDENCE— INTOXICATION— NEGLIGENCE. 

Intoxioation li evidenoe that ahoald go to the jury on the nbject of nes^- 
Senoe, and if f oond to be tlie came of the accident tlie plaintiff cannot reooT'tt'. 

A party is not boond to accept all that hie own witoeas aaje. It it always 
open to him to riiow Xtf other witnenes wiiat the facts really are. 

/. H. Burns, John P. Kelly and Joseph O'Brien for plaintiff . 

Willard 6* Warren for defendant. 

Archbald, p. J. May 21, 1894. Intoxication may at its 
root be a mental state — the alcoholism of the brain — but in its 
outward manifestation it is nothing more than a physical 
condition^ the marks of which are readily observable, and with 
regard to which any one may testify the same as to any other 
fact. In this phase it is npt so much an inference to be 
drawn from other facts, but is a ^act in itself, which may be 
proved by evidence, and having been proved must be dealt 
with by court and jury accordindly. 

Now in the case in hand Officer Walsh who was the only 
one present at the time of the accident, testifies "that Patrick 
Munly the party who was killed was more than ordinarily 
under the influence of liquor, and that this was the immediate 
cause of his tumbling into the cellar to his death. As he 
describes the occurrence the man stepped short or. tripped 
over himself, and doubling together — ^as only a drunken man 
can — ^went backwards under the guard rail into the cellar. 
These facts being shown by the plaintiff's own witness there 
was no case to go to the jury. The contributory negligence 
was palpable, and barred a recovery. The accident was caused 
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by the man's intoxication, and not proximately by the defen- 
dant's negligence, and could not justly be made the basis of 
an action. 

It is true that intoxication is not negligence per se, that 
is to say, the mere fact that a party who is injured is intoxi- 
cated is not proof positive that he was negligent. But that is 
not the proposition here made. Intoxication admittedly is 
evidence to go to the jury on the subject of negligence, and 
if found to be the cause of the accident the- plaintiff cannot 
recover, (Hersley vs. Mill Creed township, 9 Atl. Rep. 452), a 
person who gives himself over to the effect of drink,- more or 
less surrenders his ability when in that condition to take care 
of himself. If this in any instance extends too far he becomes 
absolutely incapable of exercising the ordinary care required 
of every one. The matter is one of degree no doubt, and in 
most cases must be for the jury to pass upon. But in some 
cases — and that which we have here is one — the evidence is 
so plain that if the question were submitted to the jury they 
would be bound to be convinced, by it. They could not refuse 
to receive the evidence ^ it is, and a verdict against it would 
hot be allowed to stand. Let us illustrate this by an imagin- 
ar}' case. Suppose an excavation in a sidewalk was left open 
large enough for a person heedlessly to fall into, and yet with 
safe spaces on either side along which any one with the use of 
ordinary care could pass. A drunken man comes staggering 
down the street in broad daylight. He has sense enough to 
see the hole, and wit enough to try and get by it, but in his 
reeling condition his attempts to do so are ineffectual, and he 
falls headlong into it. These facts — let us assume — are laid 
before a jury by the testimony of the plaintiffs own wit- 
nesses; who saw the whole transaction. Could the jury be 
allowed to juggle with such evidence, and find a verdict for 
damages? Certainly not. It would be the clear duty of the 
court to non-suit the plaintiff if moved to do so. The 
evidence of contributory negligence would be so palpable that 
it would be against all sense of justice to allow a recovery. 
Now why have we not equally as clear a case here? The 
drunkenness of Munly was manifest, and according to the 
description of the occurrence given by Officer Walsh was the 
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. direct cause of the accident. He tripped and staggered into 
this place, and that was the whole of it. 

The plaintiff put this witness on the stand and thereby 
vouched for hi* credibility. The details of the occurrence by 
which the drunkenness of Munly was brought out, may have 
been principally developed on cross-examination, but this was 
- not objected to, nor could it properly have been. It was a 
legitimate cross-examination upon the facts as they had. been 
given in chief by the witness and to refuse it would have been 
error. You cannot bring out half the facts, and shut out 
your opponent from asking about the rest of them. He is 
entitled on cross-examination to have all the story, and that 
is all that was obtained here. Besides that it will be found, 
that fully as damaging testimony was given by the witness 
upon redirect as upon cross-examination. 

If the plaintiff was surprised by this evidence, there was 
nothing to prevent her for showing by other witnesses that 
the facts were different. While it is true that a party may 
not discredit his own witness, he is not bound if mistaken in 
him, to accept all that he says. It is always open to him to 
show by other witnesses what the facts really are, (Railroad 
vs. Fortney 90 Pa. 323). Had the plaintiff availed herself of 
this opportunity the result might have been different, but it 
cannot be helped now. She rested her case upon the evidence 
produced and by that must its sufficiency be judged. 

The rule to take off the judgment of non-suit is dis- 
charged. 

The plaintiff excepts to the refusal of the court to take 
off the compulsory non-suit, and thereupon this bill is sealed. 
May 21, 1894. R. W. Archbald, P. J-. (seal.) 



»0 ZAOKAWANNA JURIST. 



Laughlin t/S, Prigg. 

In the Court of Common Pleas of Chester County^ October 
Term, i8gj. No, 88. 

APPEAL FROM JUSTICE OF THE PEACE— MEMBER OF THE BAR 

AS SURETY 

The rule ol court proyidiiig that " no attorney of this c^ourU or otfaer 

peraon oonpenied in the execution of prooeH. afaall beoome bail or surety In any caw 
in court or on appeal from jndgnienti of justices of the peace, except by qiecial 
leave of conrt,^ la ^ wbolesonie one, and iliould be enforced wfaenever invoiced, 
u."lesB there*are drcnmstancaB connected with the * roceedlngs which would have 
induced the court to grant leave, if its consent bad been asked. 

William T, Fulton, for rule. 

D. S, Talbot, contra. 

Rule to strike off appeal from judgment of justice, of the 
peace. 

Waddell, p.. J., April 23, 1894. — This appeal is asked to 
be stricken off, because the surety is a member of the bar, and 
he became such without obtaining the leave of the co t\. 
The seventh section of the fourth rule provides that, "No 
attorney of this court, sheriff's officer, bailiff, or other person 
concerned in the execution of process, shall become bail, or 
surety in any case in court, or on appeal from judgments of* 
justices of the peace, except by special leave of the court." 
We need hardly say this is a wholesome rule. We all under- 
stand the reason for it. and it has been in existence longer 
than any present member of the bar can remember. In our 
opinion it should b6 enforced whenever invoked, unless there 
are circumstances connected with the proceedings which 
would have induced the court to have granted leave, if its 
• consent had been asked. We can find no such circumstances 
surrounding this appeal.. The security was entered by a 
member of the bar, and in direct violation of the rule of court. 
We are asked to enforce our rule, and no good reason is 
offered why we should not. We do not see how we can 
refuse. We must, therefore, make the rule absolute. 

From Gibbons Grtfv Comwell, West Ciheater, IVu 
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The President, Managers and Company of the Dela- 
ware & Hudson Canal Company vs. 
Augusta G. Genet. . 
In the Court of Common Pleas of Lackawanna County^ No. j2jy 
September Term, i8gj. 
ACT lO JULY, 1893— titles TO LAND— ISSUE, 

When prooeedings have been oommeiioed nnder the Act of 10 July, 1808, 
entitled ''An Act to provide for the quieting of titles to Uoid,-" and upon hearing of 
the rul« for an ianie, it appears that there are no facts in diq>ute the ooort will not 
frame an issue requiring the intervention of a juy. 

Jessup's & //i^jf^ for plaintiff . 

IVillard, Warren & Knapp for defendant. 

Edwards, A. L. J. The proceedings in this case are 
under the Act of 10 July, 1893^ entitled "An Act to provide 
for the quieting of titles to land," the second section of which 
provides, inter alia, as follows : 

"When any person or persons, natural or artificial, shall 
he, in possession of any lands or tenements in this Common- 
wealth, claiming to hold or own possession of the same by 
any right or title whatsoever, which right or title or right of 
possession shall be disputed or denied by any person or 
persons as aforesaid, it shall be lawful for any such person to 
apply by bill or petition to the CoUrt of Common Pleas of "the 
county where such land is situate, setting forth the iacts of 
such claim of title and right of possession and the denial 
thereolf by the person or persons therein named, and thereup- 
on the said court shall jgrant a rule upon such person or 
persons, so denying such right, title or right of possession, to 
appear at a time to be therein named, and show cause why 
an issue shall not be framed insaid court, between the parties, 
to settle and determine their respective rights and title in and 
to said land. 
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"And if, upon the hearing of such rule, it shall appear to 
the court that the factsiset forth in such petition are true, it 
shall be the duty of the court thereupon to frame an issue of 
such forms as the court shall deem proper between the re- 
spective parties, to settle and determine the right and title of 
the respective parties to said land, and the verdict of the jury 
in such issue shall have the same force and effect upon the 
right and title and right of possession of the respective parties 
in and to said land as a verdict in ejectment upon an equitable 
title." 

The plaintiff alleges that on March 28th, 1864 the defend- 
ant executed and delivered to the plaintiff a lease of all the 
coal under a certain tract of land in Lackawanna county; that 
this lease was a conveyance in fee. of the coal under said tract 
to the plaintiff, its successors and assigns; that the plaintiff 
entered upon said tract and took possession of the coal, by 
mining and removing the same, claiming to hold the .said coal 
in fee by virtue of said lease and that it is still in possession 
under this lease;* that the defendant, from time to time, has 
asserted and claimed and now asserts and claims title to said 
coal to be in herself, notwithstanding the execution and 
delivery by her of the lease of March 28th, 1864 ^nd that she 
denies that tlie said lease was a valid and effectual deed of 
conveyance of all the coal aforesaid to the plaintiff. 

The defendant, in her answer, admits the execution and 
delivery of the instrument or lease of March 28th, 1864, but 
asserts that it is not a deed of conveyance in fee of all the 
coal under said tract of land; that ft is a conditional contract 
under which the plaintiff has certain rights and privileges, and 
the defendant admits that the plaintiff is in the full enjoy- 
ment of whatever title and possession it is entitled to in law 
by virtue of the said contract or lease. 

It is apparent that the' dispute between the parties in this 
case is purely one of law. It involves the construction of the 
lease oY contract of March 28th, 1864. The plaintiff claims a 
conveyance in fee of all the coal under a certain tract of land ; 
the defendant denies this claim. Both parties base their con- 
tention upon the same instrnment of writing. There is no 
dispute as to the execution or validity of this instrument. It 
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is admitted by the defendant. The plaintiff is in possession 
under it. The construction of the contract or lease between 
these parties must necessarily be determined by the Court. 
There are no questions of fact to be settled by a jury. And 
in the absence of any dispute as to facts there can be no issue 
framed requiring the intervention or assistance of a jury. 

Now May 21, 1894 the rule granted in the above case is 
discharged and an issue refused. 



Robinson vs. Montgomery. 

In tlu Court of Common Pleas of Allegheny County. 

PRACTICE— SUFFICIENCY OF STATEMENT— DEMURRER— ACT 

25 MAY, 1887. 

Under the Act of 35th of Maj, 1887, if the defendant wishes to make defense 
upon the ground that plaintiff has diown no legal cause of action in his declaration 
or stat9inent. he should set up' such defensie in his affidavit, and if so, that would 
stand in the place of a formal demurrer, and should be disposed of before the 
defendant is called upon to pie id to the allegations of fact U]X)n which plaintiff's 
claim is founded. 

The question of the suflSriency of the statement can then be dlKpnsed of upon a 
nUe to quash, for the reasons set up by way of denmrrer, in the defendant's reply 
or affldnvit of defense. 

Motion to vacate rule to plead. 

Hunter, Ivory & Bcatty for motion. 

Kauffman & Mcintosh contra. 

The opinion of the court was delivered by 

Stowe, p. J. — This is a motion to vacate the rule to 
plead taken by plaintiff for the reason that a demurrer to his 
statement was pending and must be disposed of before de- 
fendant can be compelled to plead. 

There is no formal demurrer entered in the case, and 
under the old practice it is clear that the defendant has shown 
no reason why he should not file a plea as required by the 
rule taken to that effect by the plaintilT. lint the Act of 25th 
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of May, 1887, providing for the abolition of the distinction 
heretofore existing between actions provides that defendant 
shall file a sufficient affidavit within fifteen days to the whole 
or part of plaintiff's claim, and that non assumpsit, payment 
and set-off, and the one of the statute of limitations shall be 
the only pleas. 

From this it will appear that if the defendant wishes to 
make defense upon the ground that plaintiff has shown no 
legal cause of action in his declaration of statement, he should 
set up such defense in his affidavit, and if so, that would stand 
in place of a formal demurrer, and should be disposed of before 
the defendant is called upon to plead to the allegations of 
lact upon which plaintiff's claim is founded. There can be no 
difficulty in practice by such course 6f proceeding for the 
matter can be disposed of upon a rule to show cause why the 
statement should not be quashed, in the nature of a demurrer, 
as well as upon regular demurrer filed. 

Chief Justice Sterrett says, in Hellpr vs. Royal Ins. Co., 
151 Pa., 101 : "-If it (the statement) is deemed insufficient to 
maintain the suit, that ground of defense, at least, in the 
nature of a demurrer, should have been clearly disclosed in 
the reply so that it might be disposed of in limtne. If well 
taken, it would have ruled the case." This we take to be a 
clear recognition of the practice we have stated should be 
adopted in cases of this nature by the court. 

Motion allowed and rule to plead discharged. 

1893, October 28. 

[PlttBburg Legal Jounud.] 
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P; F. McDonnell vs. Edward Hodgins. 

Im the Court of Common Pleas of Lackawanna County^ No. 626^ 

September Term^ iSgj. 

ALDERMAN ^JURISDICTION CONFPSSION OF JUDGMENT — 

PROCESS. 

An aldemuui has no anthori^ to enter Judgment on a claim exceeding $900 
unlesB In the abtmee ot procesB the debtor vohaUarily appean before him and 
cojifiiwiwii JndgnMot. 

//. A. Knapp, Attorney for Plaintiflf. 

/. If . Burns f Attorney for Defendant. 

Edwards, A. L. J. The transcript pf the alderman 
shows that a summons was regularly issued, served and re- 
turned. And the return day of the summons the parties 
appeared and examined their accounts. The result of this 
examination showed that defendant owed the plaintiff $318.1 1. 
Defendant admitted the balance to be correct and confessed 
judgment for said sum. Defendant contends that the alder- 
man acted beyond his jurisdiction in entering judgment under 
the circumstiances. We think his contention is correct. It is 
true that in Butler vs. Urch, 2 Grant, 247 the Supreme Court 
decided otherwise; but in Borland vs. Ealy, 43 P. S. iii, the 
case of Butler vs. Urch is distinctly overruled and it is decided 
that a justice of the peace has no jurisdiction of claims ex- 
ceeding $100, unless, in the absence of process^ the debtor 
voluntarily appears before him, Although the case of Butler 
vs. Urch is cited in Randall vs. Wait, 48 P. S. 127, it is dted 
for another purpose. When the Act of Assembly gives 
justices of the peace jurisdiction of claims over one hundred 
dollars "if the parties voluntarily appear before him for that 
purpose" it means that the appearance must be voluntary and 
not in answer to any process. 

Now May 21, 1894 the rule to show cause why the judg- 
ment in the above case should not be stricken off is made 
absolute. 
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In Re: Sharon Hill Election. 

/« tAe Court of Common Picas of Delaware County, 

ELECTION LAW— DEFECTIVE MARKING OF BALLOTS — TIE VOTE 

FOR BURGESS — ELECTION LAW OF 1893 CONSTRUED. 

Where tbe voter has made his cross at the left of a candidate's name, instead 
of the right his intention i * sufficiently clear and the ballot should be counted, 
especially if the printed ballot does not show a square at the riRfat of the name as 
the &w requires. 

Since the passage of the Act or June 10, IMR, all election retoms most be 
made to tbe 1 ourt of Common Picas, which therefore has juiisdictian to correct 
palpable ent>rB or fraud in the election returns for township and borough officers. 

When the returns of an election for Burgess show a tie vote, neithc«* candidate 
hss any right to the office, but the Burgess in office at th& time will hold over. 

This was an application to the Court of Common Pleas, 
sitting under the provisions of the Act of January 30, 1874, 
Section 13, to count the returns of the election held on Feb- 
ruary 20. 1894.. The election officers of the borough of 
Sharon Hill had returned that Mr. Arnold had been elected 
Burgess over Mr. Barry by a majority of one vote. Mr. -Barry 
objected to the return, alleging a palpable error in the rejec- 
tion of four properly marked ballots. 

E. P, Bliss, for the contestant. 

O, B. Dickinson, contra. 

March 5, 1894. The Court. All essential questions 
touching this case were formally decided at the. court held 
according to law on the second day following the election. A 
decree was then made and filed. The only question held over 
was a motion for the court to decide who should hold the 
office of Burgess, pending the election by the people, it ap- 
pearing by the corrected returns that the two candidates at this 
election had the same number of votes. 

The Act of 1874 requires the Court of Common Pleas to 
convene on the second day after any general election and 
decide questions of palpable fraud or mistake and if necessary, 
in certain cases, to send for the election officers and ballots 
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and where the fraud or mistake is clear on the face of the 
ballots^ to correct it without prejudice to any party to after- 
wards contest the election in due form. 

Affidavits were made that four ballots had been impro- 
perly thrown out by the election officers which, if counted, 
would change the result. The ballot box and all election 
papers were, on the order of the court produced, and the four 
rejected ballots were found in the box bound by a rubber 
band, and marked by the election officers "Rejected because 
improperly marked." These ballots were found properly 
marked with the single exception that they were marked at 
the left instead of the righc of the name of the candidate 
voted for The printed ballot did not distinctly show any 
square at the right of the candidate's name. It was imposi. 
ble for the vote to apply to any other name and being a clear 
mistake in the election officers, the court directed the votes to 
be counted according to the clear intention of the voter. 
Counsel were present representing both sides. The candidates 
were also personally present. It was admittied all around that 
these rejected votes should be counted. The result was a tie 
for the office of Burgess and for some of the Councilmen. 

After the correction was made and the decree signed the 
counsel for one of the candidates moved the court to order 
that Mr. Arnold should be awarded the seat until his election 
should be regularly contested or until his successor should be 
duly elected and qualified. This we declined to do. Counsel 
for Mr, Arnold also raised the point that under the law the 
election returns for township and borough officers could only 
be filed and returned to the Court of Quarter Sessions and 
were therefore not properly before the court, and requested 
the court to reduce our opinion to writing and giv^ him an 
exception. The exception was granted and this opinion is 
now filed, not as a present decision of the case, but merely to 
spread our reasons for oui* former judgment upon the record 
so that the parties can if they desire have the . case reviewed. 
By a strict reading of the Act of Assembly the returns of 
elections of borough and township officers are not to be made 
to the Court of Common Pleas but to the Court of Quarter 
Sessions. When the Act was passed all separate officers were 
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voted for by separate ballots, deposited in different boxes. 
All township and borough officers had different boxes. It 
was therefore quiet easy to return the voting lists to the clerk 
of the sessions and preserve the box containing the ballots. 
But by the Act of June lo, 1893, only one ballot sheet can be 
used and all ballots are to be deposited in the same box. 
This renders it abolutely impossible to return one intact 
paper in two distinct aud separate courts. P'or this reason 
we held, that all our election laws were to be read as one 
entire system and inasmuch as the Act of 1893 by the thirty- 
sixth section declared that ''All laws and parts of laws incon- 
sistisnt therewith shall be and the same are hereby repealed/* 
the. inconsistent part of the Act of 1874 was repealed, and all 
returns of elections thereafter were to be made to the Court 
of Common Pleas, and to be subject to the same summary 
correction qf palpable errors. 

The attention of the court was called to the fact that 
there had been a tie at the election held for the same office 
one year 2^0, and that the court in that case refused to open 
the box on an allegation of palpable mistake. In that case 
the motion was not made in court at the time fixed by Isiw, 
but the application was made to the Judge at Chambers where 
he clearly had no jurisdiction. In that case also there was a 
regular contest under a distinct law. A master was appoint- 
ed and, upon sufficient evidence, the court ordered the box to 
be opened and a recount made. 

That order was made nearly six months ago, yet for 
some unknown reason, the contest has not been decided. 
When that contest is decided it would seem very clear that 
the person then dedared duly elected will have the right to 
now hold the office until his successor is duly qualified. 
Clearly neither of the candidates at the last election has any 
right to the office at this time. 

Opinion by CLAYTON, P. J. 

(Delaware Countj Reporla] 
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Annie Melvin vs. John Handley et. al. 

/n the Court of Common Pleas of Lackawanna County^ No. gjo 
September Term, i8gj. 

ABSTRACT OF TITLE— CONTRACTS — SUFFICIENCY — CONCLU- 
SIONS. 

Where a party sets up a coatract In tlie Una of title it should be done, not 
only ^th lufficient ppLrticularity to take the transaction out of the Statute of 
FVaod, but with such avermentB of facts as will disckee to the adverse party com- 
plete information regarding the essential elements of the allaged oontract. 

A mere naked conclusion cannot be set up as a link in an abstract of title ; 
there must be something to give information or notice to the defendant based on 
fact. 

A. A. Vosburgdf W, S. //u/stander, attorneys for plain- 
tiffs. 

Anthony Bauman and Lemuel Amerman^ attorneys for 
defendants. 

Edwards, A. L. J.: In disposing of this rule we recog- 
nize the fact that we cannot pass on the plaintiff's title with 
the same effect as we might on a motion for a compulsory non 
suit, or for binding instructions at the trral of the case. Such 
action would be an unwarranted infringement on the constitu- 
tional rights of the plaintiff. Nor can we consider, at the 
present time, the allegation made by defendant that the issue 
involved in this case has already been adjudicated in the 
equity case between the same parties. The only question 
before us is the sufficiency of plaintiff's abstract. It is insuf- 
ficient in several particulars. 

The first, second and third links in the plaintiff's chain of 
title are reasonably explicit; the fourth is indefinite as to 
''another written land contract for the balance of the land de- 
scribed in the writ" — indefinite as to date, terms aud consid- 
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eration. The sixth link is insufficient as to the terms and con- 
sideration of the parol contract. When a party sets up a 
parol contract in the line of title, it should be done not only 
with sufficient particularity to take the transaction out of the 
statute of fraud, but with such averments of facts as will dis- 
close to the adverse party complete information regarding the 
essential elements of the alleged contract. 

After reciting the parol contract from John Handley to 
Annie Melvin, and the possession by Annie Melvin of the 
land in dispute, the abstract is continued in this manner: 
"By means of fraudulent representations and promises, the said 
John Handley came into possession of said premises, and now 
holds the same contrary to law/' 

This is a mefe naked conclusion. It contains no facts. 
While it is an essential link in the plaintiff's title, it is void of 
any averment that would give information or notice to the 
defendant. 

Now, therefore. May 21, 1894, the plaintiff is directed to 
file a more perfect abstract within thirty days from this date. 
In default thereof a judgment of non pros, will be entered 
upon motion. 
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James Sutherland vs. William Ross. 
In the Court of Common Pleas of Montgomery County^ March 
Term, i8gj. No. I2j. 
appeal by the plaintiff from the judgment. 

Wbera the date of the acknowledgement of a deed is within the life time of 
the grantee, the grantor and hie wife are not competent witneaBee after the death' of 
the grantejB to testify that the deed was a forgery, and .that on the day of the al* 
leged acknowledgement they were not in the oomi^ specified in the oertiflcate. 

Ejectment, 

On. the trial defendant offered in evidence deed of James 
Sutherland and wife to Nicholas F. Dager, dated February 14, 
1877. This was acknowledged February 15, 1877, and record- 
ed April 2,' 1877. He offered the deed, and proposed to prove 
it by its record and the certificate of the justice of the peace. 

Plaintiff objected to the admission of the deed in evidence 
simply upon its .record, first, because the certificate of ac- 
knowledgement endorsed thereon that the plaintiff and his 
wife personally appeared and in due form acknowledged said 
deed before William Haywood, a justice of the peace, is false, 
and therefore void, the affidavits of the plaintiff and his wife 
and the subscribing witnesses being presented to the court 
that neither of them was in any part of Montgomery county 
on the day said acknowledgement purports to have been 
taken. 

Plaintiff objected, second, because the deed is not a mere 
link in the title, but purports to be direct from plaintiff and 
his wife to their alleged grantee, Nicholas F. Dager, and 
being produced by defendant in pourt could be proved irre- 
spective of its record, both the alleged grantors and subscribing 
witnesses being present in court, especially as on September 
28th last notice in writing was served on defendant's attorney 
that plaintiff claimed said deed to be a forgery, and that de- 
fendant would be called upon to prove its execution and ac- 
ceptance of service of said notice being produced to the court. 

Defendant also offered in evidence deed dated April 3, 
1877, from Nicholas F. Dager and wife to William Ross,for the 
premises described in the writ. 

Mary Powell testified that she was not in Montgomery 
county on February 15, 1877, and did not sign as a witness 
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the deed first mentioned. 

It was agreed that Nicholas F. Dager, the grantor in the 
deed, died some time in the year 1878, subsequent to the al- 
leged execution of the deed from Sutherland to Dager. 

Plaintiff offered to prove by his own testimony that on 
February 15, 1877, he was nowhere within Montgopiery 
county, and that the certificate of the justice of 'the peace of 
said county attached to the deed offered in evidence by the 
defendant was false. 

The same ruling was made with Agnes Sutherland, wife . 
of the plaintiff. 

/v/tn M, Arundel^ Esq. ^ for appellant. 

Childs & Evans, Esqs.^ for appellee. 

Opinion of Silpreme Court delivered February 17, 1894. 

The decision of this case when it was here before, [40 
Penna. St. R., 379, covers all the questions on the present 
record. We then decided that the plaintiff and his wife were 
both incompetent to prove any facts occurring before the 
death of Dager. The acknowledgement of the deed being 
dated February 15, 1877, and Dager not having died until 
after that time, the plaintiffs were incompetent to prove any 
fact whatever by their own testimony, which occurred on that 
day or before, or at any time before the de^th of Dager. We 
decided this before, and it is not necessary to review the sub- 
ject again. The offer now to prove that Sutherland and his. 
wife were not in the county of Montgomery on February 15, 
1877, by their own testimony, is as much within the ruling as 
any other fact offered to be proved by the same testimony on' 
the former trial. The record of the deed w^as competent 
proof under our recording acts; but, as we understand, the 
deed itself was also given in evidence. The witness Mary 
Powell could have been asked whether the signatnre purport- 
ing to be hers as a subscribing witness was a genuine or a 
forged signature; but, instead of that, she was only asked 
whether she was in Montgomery county on that day and 
signed as a witness a deed from plaintiff and wife to Dager. 
The exparte affidavits of plaintiff and his wife and of Mary 
Powell of course were not competent. 

Judgment affirmed. 
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In Re Borough of Throop. 

fn the Court of Quarter Sessions of Lackawanna County^ 
No. rpoj April Sessions, iSg^. 

incorporation of borough— new borough act of may 
29 1889, construed — act of june 2 i87i — adver- 
tising application— practice. 

An appUofttioD for the inooipontioa of a boroagh oat of an *»*«**"g borough, 
ooataining two or.more villages, under the Act of MaySO, 1889 (P. L. 996), mast be 
■dvartdAd in one or more newapaperi of the proper county for not Ibm than thirty 
dajB immediately preceding the p r e a on t,tion of petition to court, although aaid act 
is 41flnt as to notice. 

The sbid act must be construed in pari materia with the Act of June 3, 1871 
(P. I.. 288). 

March 27th, 1893, a petition was presented to the Court 
of Quarter Sessions of Lackawanna county, praying for the 
incorporation of a new borough, under the provisions of the 
new borough act of May 29, 1889, to be called the Borough of 
Throop, out of an existing borough known as the Borough of 
Dickson City, containing two or more villages. 

This petition was reported upon affirmatively by the 
Grand Jury, to whom it was referred by the court. 

Numerous exceptions were filed to the report of the 
Grand Jury, and inter alia, 'That no public notice of the in- 
tended application of the incorporation of the proposed 
Borough of Throop was given in at least one newspaper of the 
County of Lackawanna for a peroid of thirty days immediately 
before the petition was presented to court." 

Willard^ Warren & Knapp, for petitioners. 

John R. Jones, for exceptants. 

Archbald p. J.November 20 1893. It was held In 
Re: Bethel Township, i Pa. 97, that in proceedings ^to divide 
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a township, notice should be given to the inhabitants as a 
principle of natural justice. This was reaffirmed in Norwegian 
Township, 20 Pa. 324, and in Independence School District in 
Sewickley, 33 Pa. 297. In the latter case It was said by 
Strong, J. The "act does not indeed r-equire in express terms 
that the commissioners shall give notice of the time and place 
when and where they will proceed to iniquire into the expedi- 
ency of establishing the new municipal divison. But the 
public interests, as well as justice to individuals, so obviously 
require that such notice shall be given, that it has always been 
held that the want of it is fatal to the proceedings * * 

* * . It is quite as necessary that this should 

appear affirmatively as that it should appear that a party has 
had his day in court." If that be the law with regard such 
municipal divisions as townships and school districts, of much 
greater importance is it that the people should have notice 
when a borough is to be divided up. It would be our duty 
therefore if there were no direct statutory provision for notice 
to the inhabitants of the- borough in such a case, to ourselves 
see that in some way notice was given them (Bethel Township, 
supra). Much more if we have already upon our statute books 
a provision which may reasonably be made to apply to a case 
of this character are we bound to give effect to and enforce it. 
The Act of 29th May, 1889 (P. L. 393), which provides 
for the dividing up of a borough that includes within its limits 
two or more villages is not to be regarded as standing alone 
and independent of other legislation. upon the subject of the 
incorporation of boroughs. It would involve us in some con- 
fusion to attempt to make it do so. For a part at least of the 
procedure necessary to give proper effect to the act we have 
to look to what is elsewhere provided. Thus it merely de- 
clares that upon the presentation of the petition of a majority 
of the freeholders residing in the village or villages which 
desire to be set off, the Court of Quarter Sessions by and with 
the concurrence of the Grand Jury shall have power to separ- 
ate such villages from the borough in which they are situated 
and incorporate them into a new one. In this it simply 
follows. the terms of the first section of the Act of 1834, with 
regard to boroughs generally. As to what is to be set out in 
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the petition, or what part after it is presented, is to be taken 
by the court and what part by the grand jury, or what is the 
character of the investigation to be made by that body, or the 
proceedings to De taken upon a* favorable report therefrom, 
'We have no guide. Neither have We anything with regard to 
how notice of the petition is to be conveyed to the people to 
be affected thereby, the importance of which is emphasized by 
the 'decisions above referred to. For all of these particulars 
we must either draw upon our own invention, or apply what 
is already to be found in the law. Between these two alter- 
natives there[ can be but one real' choice. The Act of 18S9 
cannot be regarded as intended to be separate and indepen- 
dent legislation, but as something engrafted upon the existing 
body of the law, and thefefpre assimilating itself thereto. It 
is simply a part of the whole system relating to the incorpor- 
ation of these municipalities, and it is to be construed in 
harmony with that idea. With, this view adopted, the way i* 
plain. Whatever is lacking in the act as it stands is to bt 
supplied from the test of the law. Not only are we thus 
relieved in the other particulars referred to, but— what is more 
especially to our present purposes — the important matter of 
notice is thereby fully covered. 

It is provided by the Act 2 June, 1871 (P. L. 283), that 
any application for the incorporation of a borough under the 
general borough acts of 1834 and 1851, shall be signed by the 
petitioners within three months immediately preceding its 
presentation to the court, and public notiee of the intended 
application shall be given in at least one newspaper of the 
proper county for a period of not less than thirty days 
immediately before it is presented. The same regulations 
are also made to apply to any application for a change of 
borough limits, or to annul or alcer a' borough charter, or to 
bring a borough incorporated by special law under Jthe 
operation of the general act of 1851. These are peremptory 
requirements and must be observed, and the record should 
show that they have, affirmatively; if it does not the omission 
is fatal, (Borough of Osborne, 101 Pa. 284 Borough of La- 
Plume, 2 Cent. Rep. 350). Judged by this, the present pro- 
ceedings cannot stand. The petitioners gave no notice of 
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their intended application because — I presume — they did not 
read the law that way, and did not know that it was required 
of them. But that it was required, there can be no doubt. In 
every other instance it is, both on gene 1 pnnciples as well 
as by express provision. Not only where a new borough is 
applied for but even where the limits of one already in exist- 
ence, are to be changed or a charter, general or special, is to 
be altered or annulled, the notice provided for must be given. 
The C4se of the dismemberment of a borough, and the erection 
of a new borough from one of the parts, cannot be made an 
. exception. The reason for the rule is just as important in the 
one case as in any of the others, and if it prevails without any 
statute in the division of townsnips and school districts, much 
more should it, in the division of boroughs, with a provision, 
directly applicable already in the law. Wc therefore hold 
that without a compliance with the requirements of the Act 
of 1871, the proceedings are radically defective. This compels 
us to sustain the ninth and t'.nth exceptions. We also regard 
the eleventh a^ well taken. The others we do not need to 
pass upon. 

The proceedings are set aside, and the petition dismissed 
at the cost of the petitioners. 



LACKAWANNA JURIST. 997 



P. J. Burke, Chief Burgess, Edward Lane, Thomas Pad- 
DEN, Martin J. Swift, Town Councilmen of the 
Borou(;h of Archbald, and Anthony Duffy, 
Street Commissioner of said Borough^ vs. The 
Carbondale Traction Company. 

/// /-///• Court of Common Picas oj Lackmvanna County (Sitting 
in Equity). No. p, May Term, iSg^., 

INJUNCTION — borough ORDINANCE — FORFEITURE — ELEC- 
TRIC railway— failure to COMPLETE ROAD 
WITHIN TIME SPECIFIED IN ORDINANCE. 

A borough passed an ordinance granting the right to an electric street rail* 
way company to enter upon the eitreetB of the borough, construct their road and run 
i>«rR. The or<linance contaimi this proviso : "The said company idiall commence 
the coiistniction of the said road within six months from the passage of said ordi- 
uauc*c, and shall complete the same within eighteen months from thto passage of 
this ordinam*p; and if they should neglect or refuse to 'do so, the authority hereby 
granted shall be rpTokvd and annulled." The company failed to complete their 
road withiu the limitation. Plaintiffs obtained a preliminary injunction enjoining 
coni|jauy from completing their road, alleging forfeiture. On argument of rule to 
Nfaow t«ufie why injunction should not be continued, it was held, dissolving the in 
junction, (1) that the borough had a right to attach such conditions as they thought 
beKt to the privilege; &i that the condition belongs to a claw that is. not favored in 
law, and therefore should be strictly construed; (H) that the failure of the company 
to complete their road within the limitation did not iptio faisto f.rfeit their 
rights under the ordinance; but that affirmative action was necessary to be taken 
by the borough, by resolution or ordinance, declaring a revocation before the for- 
feiture could be taken advantage of by injunction; <4) that the Burgess, Street 
Conuuissioner nor any iwrtion of Council could declare a forfeiture, but that it 
must be declared by the sameauthc rity which granted the privilege; (5) that if the 
forfeiture had been legally declared, the Burgess, as the executive officer of the 
borough, could have instituted proceedings to enf<MX» it. 

Rule to show cause why preliminary injunction should 

not be continued. 

John R. Jones, Esg.y for plaintiffs. 

James E. Burr, Elsg,, for defendant. 

The opinion of the Court was delivered by 
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Archbald p. J. May i8 1894. The borough authori- 
ties had the undoubted' right to provide, as they did, that the 
defendant' company should commence the construction of 
their road and complete it within certain specified times. It 
was for them to say whether the streets of the borough 
should be made use of for this railway at all, and they could 
therefore attach such conditions as they thought best to the 
privilege. This cannot be controverted. (Allegheny City vs. 
Millville, etc., Street Railway, 159 Pa. 41.) 

But the bill proceeds upon the theory that the failure of 
the company to complete the construction of the road within 
eighteen months from the passage of the ordinance allowing 
them to enter the borough ipso facfo, forfeited their rights to 
go on with it. This part of the ordinance is as follows : 
"That said railway shall commence the construction of said 
road within six months from the passage of said ordinance, 
and shall complete the same within eighteen months 
from the passage of this ordinance ; and if they should neglect 
or refuse to do so, the authority hereby granted shall be 
, revoked and annulled." This condition belongs to a class 
that is not favored in the law, and that is always strictly con- 
strued in consequence. Being subsequent to the grant it 
merely creates a liability to divestiture, which it requires 
some act on the part of the grantor to enforce. Where such 
a condition appears in a deed, the grantee is regarded as hold- 
ing his estate thereunder at the option of the grantor, and 
neither his rights nor his liabilities are determined until the 
grantor elects that they shall be. (Wills vs. Manufacturers' 
Gas Co., 130 Pa. 222.) The same rule prevails with regard to 
the grant of privileges to railroads, (i Wpod's Railway Law, 
p. 695; Ludlow vs. N. Y. & H. R. R., 12 Barbour, 440) and 
is therefore to be applied here. While the provisions above 
recited con.stitute a condition upon which the railroad con> 
pany hold whatever rights they enjoy in the borough, the 
condition does not, in my judgment, execute it.self. The bor- 
ough authorities can take advantage of it, but until they do 
the rights of the company remain. The revocation on the 
part of the borough must proceed also from the same source 
aS the grant of the privilege. The authority which prescribed 
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the condition must naturally declare the forfeiture. The 
burgess, therefore, cannot do this, nor the street commis- 
sioner, nor any portion of the council, which is no more than 
saying that it cannot be done by the plaintiffs in this bill. It 
must be the action of the council itself, moving by due reso- 
lution or ordinance, and nothing less than this will avail. Had 
a forfeiture been declared in this way, no doubt the burgess, 
as the executive head of the borough, could have instituted 
proceedings to enforce it. But, as the matter stands, the bill 
is, to say the least, premature, and cannot apparently be sus- 
tained." The preliminary' injunction which is issued under it 
must accordingly fall. 

'This is not, of course, all that might be said against the 
continuance of the injunction, the alleged delay caused by the 
street committee remaining to be considered if the case re- 
quired it. But it is not necessary to do so under the circum- 
stances, and I will therefore rest the case on what has been 
already said. 

The rule is discharged and the pireliminary injunction 
heretofore issued is dissolved. 



SfllOOI. API'kOI'RIATION. 
<C)MMON SilJOOLS— SPK( lAL Al'PIiOPRIATlON— ACT OF JUNE 

6, 1S93. 

Tlio Hi>j:ri>|»nati«»iiK nwdo by tbo Ait of Juno 0, IWCJ. to th« Teac-hora' I^isti 
tiito, l*hilmHpl»ia St-licHil of I>Hsij;n, and the Tt-otlu-i-s* Aiuiuity aiiU Aid AtMxda- 
tion, should iH>tU« ptiid by wamints to thfso'instituti«.n», but the whole apprupria- 
tioii for M'hool pui'iNiNi's sht»uld be lutidto tlie cit^' of Philadelphia. 

Stkanaiian, Deputy Att'y-Gen., April 27, 1894.— I am in 
receipt of your communication of April 17, asking for a con- 
struction of section 10 of the General Appropriation Act of 
June 6, 1893, r. L. 314, and inquiring whether. the appropria- 
tion therein made to the Teachers Institute, to the Philadelphia 
Sclu)ol of Design, and the Teachers* Annuity and Aid Associ- 
ation, should be paid by warrants to these institutions or to 
the city of Philadelphia. 
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The direction of the statute is that the city of Philadelphia 
shall be entitled to its proper proportion of the general 
appropriation for school purposes, "and out of the amount 
received by the city of Philadelphia" these special appropria- 
tions shall be paid. I am of the opinion that it was intended 
the "proper portion" of the school appropriation should be 
paid in its entirety to the city of Philadelphia , and after this 
was " received by the city of Philadelphia/* it should pay these 
several specific appropriations. You have a right to satisfy 
yourself, if you have any doubts on the subject, that the city 
will pay these several specific appropriations to the respective 
objects thereof, and if you deem it expedient, you have a right 
to withhold $i6,ocx) from the appropriation for the city of 
Philadelphia until you shall be satisfied that it has paid these 
several appropriations out of its portion of the school fund; 
but the warrant for the entire amount, in my opinion, should 
be drawn to the city of Philadelphia, and I advise and instruct 
you that you shall pay the entire proper "portion of the gener- 
al appropriation for school purposes to the city of Philadel- 
phia direct. 

I may add that I have no doubt whatever that its efficient 
school board will see to a proper disposition of these funds 
without any occasion on your part to resoi^t to the method I 
have suggested to protect the objects of these specific appro- 
priations. 

' [From Duncan M. Graham, Haniaburg, Pa.1 
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Rice's Estate. 

Jn the Orphans' Court of Phtladelphia County, April Term^ 

iSgj, No. 2J0, 

WILLS — EVIDENCE NECESSARY TO ESTABLISH — REPUDIATION 
BY SUBSCRIBING WITNESS AFFER PROBATE. 

Where a will has been duly probated before the register on the testimony of 
two anbecribing witnesses, an appeal from such probate will not be sustained upon 
the testimony of one of the subscribing witnesses, who repudiates his sworn testi- 
mony before the register, and declares that he signed at the I'equest of counsel and 
not- in the preeenoe of the testatrix, but whose repudiation iB self-contradictory in 
certain detaUa, and is also inconsistent with the testimony of a third witness, who 
teeftifled to conveying a mesBSge to him from the testatrix, requesting him to witness 
lix»rwill. 

Appeal from register. 

A. H. Gangewer and/. /. Crandall, for appellant. 

Arthur Moore, for appellee. 

Ashman, J., March 3, 1894. — The proposition that the 
testimony of each witness to a will must be in itself, complete 
as to all the facts which are essential to the due execution of 
the instrument, about which all the cases from Hock vs. 
Hock, 6 S. & R. 47, down, with perhaps a single exception, 
hold but one opinion, was made the basis of this appeal. So 
far as the proofs submitted to the register were concerned, the 
proposition was fully complied with. Both of the subscribing 
witnesses declared that the testatrix affixed her mark to the 
instrument in their presence, and acknowledged the paper to 
be her will ; and both declared that she was of sound and dis- 
posing memory. The will was prepared by counsel after 
instructions furnished by the testatrix ; it was examined at 
her leisure and approved by her ; and it was executed at a 
time and before witnesses named by herself. Seven months 
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after the will had been admitted to probate, an appeal was 
taken, and the allegation was made for the first time that the 
testatrix was mentally incompetent and had been unduly 
influenced to make her will. This allegation, however, was 
withdrawn, and the case was rested on the ground that she 
had not duly executed her will. To support this charge, one 
of the subscribing witnesses repudiated his former statement, 
and declared that he signed at the request of the counsel, who 
was also the other witness to the will, and that the testatrix 
was not present at such signing. Even if the case had stop- 
ped at this point, we are by no means satisfied that wc could 
sustain the appeal, and reverse a decree of the register, which, 
with the evidence before him, he was bound to enter. No 
will can be said to be safe, if a subscribing witness may nullify 
it by declaring that he perjured himself before the register. 
The policy of the law (it was remarked in Ela vs. Edwards. i6 
Gray, 99), has been **that no man's will should be defeated 
through the want of memory on the part of the attesting 
wisnesses," or on account of their subsequent in.sanity or 
infamy: Hawes vs. Humphrey, 9 Pick. 357. In this instance 
the original testimony of the ^elf-incriminated witness was 
corroborated by that of a member of the bar whose integrity 
and candor are beyond suspicion. It is not fa«r to argue that 
the retraction of his story by the former witness left the 
proof of the will to rest upon the oath of his co-witness. As 
the record stands, the making of her mark by the testatrix 
was sworn to by two witnesses who on this point sustained 
each other; and it is now denied by one witness, who is sus- 
tained in the denial by nobody. But the witness furnished 
another test .of his non-credibility by contradicting his own 
testimony upon another point. He deniifd as positively as he 
did the presence of the testatri.x, that he had signed any paper 
at the register's office. Yet he admitted that he had testi- 
fied in that office to the execution of the will, and he was 
compelled to admit that the signature to the jurat made 
before the register, appeared to be his own, as it is disputably 
was. The one denial, however, was not much more e.xlraord- 
inary than the other : for nothing could be less likely than 
the account which he proceeded to give, of the circi'nistances 
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attending^ the execution of the will, one of them being that 
the decedent, after sendiftg for him to witness the paper, kept 
out of the way when he came in compliance with her request. 
If We concede, however, what we do not believe is the 
fact, that the later narrative of the witness is the true one, we 
still have ample reason for holding that the execution of the 
will was legally established. That the will was signed by the 
testatrix in the presence of one witness, is certain. The re- 
vised story of the other witness is, that some weeks before 
that date, the testatrix told him that she intended to call 
upon him to attest her will, and that on the day of its execu- 
tion she sent for him, saying that the will was ready, and 
asking him to come over; that he immediately crossed over to 
her house, and was handed the will by the counsel who had 
already witnessed the signature by the testatrix; that he 
thereupon subscribed his own name to the paper, and that he 
knew when he signed it, that it was the will of the testatrix. 
His testimony was supplemented" by that of the person who 
carried the message, and who declared that the decedent sent 
her for Mr. Stokes that he might witness her will, and a few 
moments before that gentleman arrived, went into the room, 
where as he himself said, he attested the instrument. The 
essential fact that the paper which was proved before the 
register was the identical writing which the testatrix had 
signed and the witness had attested, was thus established by 
the mouths of two witnesses. We are clearly within the line 
of the decisions in making this assertion. In Carson's Ap., 
59 Pa. 493, a will signed by the testator's mark, was proved 
by one subscribing witness. Another witness was called, who 
was unable to write, and who testified that he saw the tes- 
tator execute a paper which he believed to be the one in 
question, but which he was unable to identify by any mark or 
peculiarity upon its face. His testimony was held to be 
sufficient. In Scott's Est., 147 Pa. 89, a letter of instructions 
had been dictated by the testator to a scrivener, with the 
verbal declaration that if anything should happen, it was to 
be proved as his will. Tlic testator then told his son, whom 
he had previously sent for- the scrivener, that he had signed 
his will. The son did not src the paper; but he was never. 
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theless held a competent witness to the fact of its publication 
as a will. The only objection to this species of testimony is 
that the witness states as a fact what is simply an opinion. 
But it is nevertheless true that a man's conception of a fact is 
only his'opinion as to its reality, or as is said in Best on 
Evidence, p. 596, it is "an exercise of judgment." Whether 
his reasons for the belief are good or indifferent, is a circum- 
stance which goes to his credibility and not to his compet- 
ency. The witness in the present case, even assuming that he 
signed the paper in the absence of the testatrix, and without 
her acknowledgment that it was her act, had far more reason 
to identify it as her will, than the witness to the will in Car- 
sorfs Ap., supra, or the witness to the codicil in that case, 
who assigned an absurd cause for recognizing the paper. The 
anomaly in the course which this appeal has been allowed to 
take'is, that, through it. a decision of the register, on its face 
entirely regular, is sought to be reversed upon evidence which 
was never heard by tliat officer, and which cannot accur- 
ately be described even as after-discovered. It should have 
been submitted to him upon a /petition to vacate the pro- 
bate of the will. Our examination of the testimony how- 
ever, has convinced us that the will was duly executed, 
and we therefore affirm the decree of the judge before 
whom the hearing was had dismissing the appeal. 
[Ibe Legal Intelligencor.] 
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Sbrfass vs, Serfass. 

In the Court of Common Pleas of Northampton County ^ {Sitting 

in Equity^ No, j, August Term^ i8^i, 

EQUITY— COMPETENCY OF WITNESSES — PARTITION — RESULT- 
ING — TRUST. 

In a controveray oTer the title to real estate wherein brothers claiming by 
descent from a decs aaed father are plaintiffs, and their sister claiming by deed 
from che father, is defendant,~Heldf that the brothers were competent witnewes in 
their own behalf. 

To establish a resulting trust by parol the evidence must be dear, explicit 
and nnequlyocal. 

Exceptions to Master's Report. 

O, Serfass and F, Reeder for plaintiffs. In cases of equit- 
able titles and defences a court of equity will take jurisdiction 
of the whole matter, determine the rights of the parties and 
then grant relief by way of partition under the same bill : 
Hayes* App., 123 Pa., no; Wilhelm's App., 79 Pa., 120. 

The payment of purchase money for land, the title to 
which is taken in the name of another, raises a resulting trust 
by operation of law : Sampson vs. Sampson, 4 S. & R., 329 ; 
Lynch vs. Cox, 23 Pa., 265 ; Beck's Ex. vs. Garybill, 28 Pa., 
66; Edwards vs. Edwards, 39 Pa., 369 ; Warren vs. Steer, 1 1 2 
Pa,, 634; Silliman vs. Haas, 151 Pa., 52 ; Bickel's Appeal, 86 
Pa., 204; Jackman vs. Ringland, 4 W. & S., 149. 

The statute of limitations does not begin to run until the 
death of Aaron Serfass, as he was in possession of the prem* 
ises at the time of his death : Williard vs. Williard, 56 Pa., 
119; Douglass vs. Lucas, 63 Pa., 9; McNinch vs. TregOj 73 
Pa., 52 ; Clark vs. Trumble, 52 Pa., 492. 

The plaintiffs are competent witnesses : McPherson's 
Notes, Act 1887, pp. 6; Van Horn vs. Clark, 126 Pa., ,411 ; 
Dickson vs. McGraw, 151 Pa., 91 ; Gertz vs. Weber, 151 Pa., 
396. 
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H. W. Scott for defendant. Plaintiffs are not competent 
witnesses.. The parties do not claim by devolution at or as 
of the time of the decedent's death. See Smith's. Estate, 25 
P. L. J., 276; Parry vs. Parry, 130 Pa., 105; Adams vs. Ed- 
wards, 1 15 Pa., 211 ; King vs. Humphreys, 138 Pa., 310. 

The evidence of plaintiffs is not competent, because it* is 
of acts or declarations of grantor about his title after he has 
parted therewith, in his own interest and in the absence of the 
defendant. See McLaughlin vs. McLaughlin, 91 Pa., 462 ; 
Edwards vs. Morgan, ICK) Pa., 330. 

If a parol trust had been created, in this case it was ex- 
tinguished subsequently by parol and by written declarations 
much more precise and unequival than the evidence by which 
it was established. ' See Wiser vs. Allen, 92 Pa.» 317. 

The enforcement of a resulting trust, if there were any 
such, is barred by the statute of limitations. See Act 22 
April, 1856, §6; Robinson vs. Robinson, 29 W.. N. C, 159; 
Huffnagle vs. Blackburn, 137 Pa„ 633; Best vs. Campbell, 62 
Pa., 476; Silliman vs. Haas, 151 Pa., 52; Clark vs. Trumble, 
52 Pa., 492. 

The opinion of the court was delivered by 

Schuyler, P. J. — This is a bill in equity for the partition 
of a lot of ground in the City of Easton. The parties to the 
bill are respectively the widow and four sons of Aaron Ser- 
fass, deceased, plaintiffs, and a daughter of said decedent, 
defendant. The lot in question was purchased by the deced- 
ent at a sheriff's sale in the year 1878. He did not, however, 
take the title in his own name, but by his direction the deed 
was made to the defendant. Had the deed been made to a 
stranger a resulting trust in favor of the decedent would have 
followed by implication of law, but having been made to a child 
the presumption is that it was intended as an advancement ; 
Edwards vs. Edwards, 37 Pa., 377. But this presumption 
may be rebutted: lb. In other words it was competent for 
the plaintiffs to show, notwithstanding the relationship of the 
parties, that the intention was to create a resulting trust. 
Have they done so? 

To establish a resulting trust the evidence must be "clear, 
explicit and unequivocal :" McGinity vs. McGinity, 63 Pa.. 
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42. In ordinary cases questions of fact are"^ determined by 
the weight of the evidence, but in cases like the present a 
higher order of proof is required. The reason for this will 
appear from the following citation : "the party who under- 
takes to establish a resulting trust by parol evidence/* says 
Black, C. J., in Strimpfler vs. Roberts, 18 Pa., 298, **takes the 
burden of the proof on himself. He claims an estate in land, 
not only without a deed, but in opposition to the written 
title. Records and deeds are not easily overthrown, as is - 
manifest enough from the stringent rules this court has often 
laid down in cases of parol sales. The whole doctrine of 
resulting trusts is a violation of the sound principles on 
which :he statute of frauds is based, and ought not to be 
favored, except when the trust originated in the bad faith of 
the nominal purchaser. The extension of it to cases in which 
the cestuis que trust has voluntarily placed his rights in such 
a condition that he can only establish them by parol, is of 
doubtful policy, and like other departures from the statute of 
frauds, has probably done more mischief than it has ever 
corrected." 

Now, the case made by the plaintiff's evidence may be 
summed up briefly as follows. Immediately after the sheriflT's 
deed was acknowledged the decedent entered into possession 
of the lot ; he made improvements upon it ; it was assessed in 
his name and he paid the taxes upon it for ten years; he 
leaded the lots, collected the rents, served quit notices and • 
the like, all in his own name. Moreover, he caused other 
deeds to be made to the defendant for niere convenience of 
subsequent transfer of the title, because his wife refused to 
join with him in making deeds unless she received a portion 
of the sale money. It may be conceded that if these facts 
stood alone they would not only justify, but perhaps com- 
mand a finding that a resulting trust had been established. 
But they do not stand alone. 

The defendant is a maiden lady and a school teacher by 
profession, whose duties called her away from Easton much 
of h- r time. This rendered it necessary for her to have some 
one to look after the lot, and the undisputed evidence is that 
she employed the decedent for that purpose. She so testi- 
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fies ; her competency as a witness was not questioned ; she is 
corroborated by other facts in the cause ; her testimony is 
consistent with the apparent acts of ownership attributed to 
the decedent ; she is uncontradicted and her testimony was 
evidently credited by the master. As to the other deeds 
above referred to, she frankly admitted, and it may have been 
for the purpose of getting this admission that her competency 
was not objected to ; that the deeds were given with the 
object mentioned, but the sting of her admission was cured 
by her statement that the deed in controversy was not so 
given. Nor is this all. There is abundant evidence of de- 
clarations by the decedent that the lot was not his, but 
belonged to the defendant. It is also in evidence that in 
later years the decedent had the assessment of the lot 
changed from his name to that of the defendant, and that the 
defendant with the knowledge of the decedent built a house 
on the lot which cost over $2,ocx>. 

On the whole evidence the learned master has found that 
there was no resulting trust and we entirely agree with him. 
In reaching this conclusion, the master refused to consider 
any testimony as to declarations by the decedent in his own 
favor, made either before or after the passing of the sheriff's 
deed. There was no error in this : Edwards vs. Edwards, 
supra. We think he was also right in . holding that the 
plaintiffs were competent witnesses in their own behalf, not- 
withstanding the decision in King vs. Humphreys, 138 Pa., 
310. -We are unable to reconcile that decision with either 
the act of assembly, or the earlier case of Van Home vs. 
Glark, 126 Pa., 41 1, or the comparatively recent case of Broze*s 
Estate, 155 Pa., 619. With the hardship of the case at bar 
we can have no concern. If it were otherwise the result 
might be different. As it is we hold that the plaintfffs have 
failed to establish a resulting trust and that they have con- 
sequently no standing in the court. It follows in accordance 
with the rec(»mmendation of the learned master that their bill 
must be dismissed. 

1893, December 4. Bill dismissed at the costs of the 
plaintiffs. 

Northampton County Reporter. 
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MiTXER VS. KlSSLER'S EXECUTOR. 

/n the Court of Common Plras of Lehigh County^ No, 48, fune 

Term, i8g2. 

decedent's estate — POWER OF EXECUTOR TO SELL REAL 

ESTATE— ACTS 8 APRIL, 1 833; 24 FEBRUARY 

1834; 4 JUNE, 1879. 

A teBtator being the owner of certain real estate made a will providing for 
its sale specifically by the executor. BubHequently the testatorf after acquiring 
other real estace and adding a codicil, which contained no expresK iiroviidon i*elatiTe 
to the latterly acquired real estate, died. Held that the executor had no power to 
(pell the latterly acquired real estate without an otdei* of the Orphans' Court. 

Sur rule for a new trial. 

The plaintiff became the purchaser of premises No. 628 
Turner street^ Allentown, at a sale of testatrix's property, 
held by her executor : paid down 10 per cent, of the purchase 
money, amounting to $270, apd after\vards refused to take a 
deed, alleging that the defendant was not vested by the will 
with a power to .sell, and therefore could not give a valid title; 
and sued for return of the down money. The testatrix 
obtained title to the premises on May i8th, i88l. Her will 
was dated nth of September, 1877, and codicils to it 2nd of 
December, 1879, ^"^ 4^^ ^^ August, 1887: and was duly pro- 
bated 1 8th of Jitnuary, 1890. At the time the original will 
was made, the testatrix owned no house except that at 311 
North Eighth street. 

At the trial, the court (AlmrighT, P. J.) charged the jury 
as follows: 

"The Act of April 8, 1833, Section 9, provides that real 
estate acquired by a decedent after flnaking his will shall pass 
by a general devise unless the contrary intention be manifest 
pn the face of the will; the 12th section of the Act of Febru- 
ary 24, 1834, declares that all powers, authoriti.s and direc- 
tions relating to real estate contained in any last will and ^ot 
given to any person by name or by description shall be deem- 
ed to have been given to the executor thereof, but no such 
power, authority or direction shall be exercised or carried into 
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effect by them except under the control and direction of the 
Orphan's Court having jurisdiction of their accounts; and the 
Act of June 4, 1879, section i, provides that every will shall 
be construed with reference. to the real estatd and personal 
estate comprised in it, to speak and to take effect as if it had 
been executed immediately before the death of the testator, 
unless a contrary intention shall appear by the will. 

'*The court construes the will of the testatrix in this case 
as follows: it bein^ the fact that at the time the original will 
was made the testatrix owned no real estate except the house 
No. 31 1 North Eighth street, excepting an outfit of furniture 
given to Ida, the will vested substantially all the estate of the 
decedent in her husband for life; the house was given to him 
for life, being all the real estate she owned; as much house-, 
hold furniture as he might select, and so much of the property 
in the hands of the executor as he might want. Giving to a 
legatee all that he may want of the personal property of the 
testatrix is substantially the same as giving him the whole, 
and when the testatrix further provided that after the death 
of her husband her executor shall convert all tfie property so 
bcqueatlied to her husband into cash by public sale and 
divide the proceeds thereof, as well as bf ail other property, 
into five shares, she vested the executor, of course, with the* 
power to sell the house No. 311 North Eighth street. 

"The first codicil of this will, dated December 2, 1879, 
provides that the house on North Seventh street, which the 
testatrix had acquired after making her will, should be dis- 
posed of in the same manner. as said house, on Eighth street. 
As to these two houses it is plain that the executor had 
. authority to sell by force of the directions in the will, Afterlhe 
making of the said first codicil, viz.; on the i8th t>f May, i88(, 
the testatrix acquired a third house. No. 628 Turner street, 
the sale of which by the executor is in controversy here. In 
the last codicil, dated August 4, 1887, no mention is made of 
the real estate last acquired. The testatrix therein provides 
that all debts or advancements which she or her husband had 
made to any child should be charged and deducted from the 
share of such child. From the will and codicils it is apparent 
that the testatrix intended to dispose of all her estate ; hei 
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provision that in.no event should the wife of her son, Jacob 
have any interest in what Jacob might receive from the testa- 
trix, and other limitations as to Jacob's share, indicate her 
intention to dispose of all her estate. The provision in the 
original will that all should be divided into five shares, one 
share to go to each of her children, and then the provision 
respecting advancements made by her and her husband, all 
show that she intended to dispose of all her estate, and it 
would seem that this disposition of all the estate implied the 
direction to convert all the real estate into money. 

"The question remains, however, whether there is author- 
ity in the executor to sell the Turner street house without 
application to the Orphans* Court. As to the other houses 
the direction is explicit ; the first codicil provides that as to 
the house which has been acquired after the making of the 
will the same course should be pursued as in the case of the 
house which she owned in the beginning, which plainly the 
executor was directed to sell. Was the executor authorized 
to sell the Turner street house without application tb the 
court ? The court is of the opinion, in view of the provisions 
of the Act of 1834, that there was not such authority: The 
direction to sell the first named two houses was explicit ; 
when the testatrix made her first codicil she provided in sub- 
stance that the executor shouid sell the house ; when she 
made her last codicil she had already acquired the last house 
and she gave no direction as to its sale. 

'*In construing a will the intention of the testator, if it 
can be ascertained, shall govern. It could not be afHrmed 
here that the testatrix; intended by name or description to 
direct by whom the Turner street house should be sold. All 
the circumstances considered, this seems to be a case such as 
is contemplated by the Act of 1834 where there is a discretion, 
or rather an implied authority to convert real estate into 
money, that is, to convert the Turner street house into 
money « It is a case of implied authority to convert the 
Turner street house into money, but as the power, authority, 
or direction is not expressly given, therefore application must 
be made to the Orphans' Court before such power or author- 
ity can be exercised. In brief it is a case where^ there \s 
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express authority in the will to convert two of the three 
houses of the testatrix into money by the executor, and as 
to the third house there is an implied authority because of 
the fact that there must be a conversioTi bef6re the scheme 
of division proposed can bo carried into effect, but, inasmuch 
as the authority is imph'ed only it is a disc for a proceeding 
under the Act of 1834." 

Verdict by direction of the court, for plaintiflf. 

James B. Deshlcr^ ifor plaintiff: cites Act Februar)' 24, 
1834, Sec. T], 1st Purd., Page 521 ; Act June 4, 1879. 2nd 
Purd., Page 1713, Sec. 33; Act April 8, 1833, 2nd Purd., 
Page 1711, Sec. 11. Power by implication to sell real estate 
contained in a will must be exercised by the executor through 
the Orphans* Court under the Act of 1834; Clark vs. Riddel, 
liS. &R., 311; Nebinger vs. Upp. 13 S. & R.; Evans vs. 
Chew, 71 Pa., 47; Gray vs. Henderson, 71 Pa., 368; Belfs 
Appeal, 66 Pa., 498 : Jacob's Estate, 27 W. N. C, 365. 

Evan Holbetty for defendant. 

The opinion of the court was delivered by 

Albright, P. J, — Upon a re-examination of this case I 
am of the opinion that the views expressed by the court at 
the trial found upon the stenographer's notes are correct and 
cover the questions presented under this rule. 

The original will authorizes the executor to sell the one 
house she then owned. In the first codicil testatrix disposed 
of the house she had bought after the date of the will in the 
same manner as the first had been disposed of. After that 
she bought the third house which is the one here in question. 
Irt'the codicil made later there is no mention of the third 
hou.se nor any direction about a sale of property; it is pro- 
vided that debts and advancements shall be deducted frotn 
each child's share, and a provision that the executor shall 
control the share of Jacob, one of the sons. 

So if there is authority to sell the Turner street house it 
is by implication merely — and the provisions of the whole will 
from which it is drawn are very vague. 

1893, January 3. The rule for a new trial is discharged. 
[Northampton County Reporter.] 
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In Re: Contested Election of P, F. Hughes for the 
Office of School Director. 

/n- tiu Court of Quarter Sessions of lM€kawanna County, 
No, J I, April Session, i8^l, 

contested election — UNNUMBERED BALLOTS-^TAXES 
BAKER BALLOT LAW— IRREGULARITY IN MARKING. 

The ooDStitution requiring that all ballots shall be numbered nn^- 
numbered baUots found in the box cannot be counted. They lack the due autlieDti> 
cation i^uired by the fundamental law. 

A man who pays tlie tax demanded of him by the collectioi', baixxi upon an 
aaRenoiient ai^pareut^ standing iu hiM name, cannot be declared to havtf voted 
illegally even though there be evidence that the fMHwrnnmnt was intended for another 
man of the baino name nadding in another part of the disti'ict. Some oonaideration 
under the circomtftauces Ih due to the Voter. 

Under the Aetof 10 June 18!n, a cross marked at the left of the name of a 
cmndidate although partly within the space containing the name is too vague and 
imleteiiiiinate to be i-ouuteiWor any one. 

A cmm mai'ked in the space where the titlo of tlieofflc<; is printed and directly 
<«^ve the name of a certain candidate^ will be counted for such candidate. 

Where a cro»< its marked in the equano at the right of the party name at the 
beaAl of a group of candidates, and in the oppodte group there in a cix%« marked at 
the right of the name of the qpposipg candidate, the vote will be counted for the 
candidate whose name is particularly marked. 

When the ballot on inspection leaven no reasonable doubt of .the will o^ the 
voter techuical rules and constfuctious an> Ixjuiid to disappear before it. 

The facts appear in the opinion.. 

/. H, Burns and W. A, Wiicox for coitte.stant. 

Joseph O'Brien and T: 5. Donovan for respondent. 

Archbald p. J. May 28, 1894; Upon theplea of regency 
this case was taken up out of its regular order at the instance 
of the respondent, and heard by Judge Edwards and myself in 
March last at chambers. At the first available opportunity 
thereafter the exceptions to the report of the commissionerb' 
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were considered by us in joint consultation, and after a careful 
and detailed examination of them, assisted by minute briefs 
of counsel, we reached the conclusion that eighty-one illegal 
votes had been cast at the election in question, thirty-one of 
these being conceded to be such by both parties. The next 
step in the case was the examination of the ballots to deter- 
ine for whom these votes had been cast. This was done in 
the presence counsel and resulted in our discovering that 37 
of them had been cast for the contestant, and 37 for the 
respondent, and that 5 were either blanks or defective. There 
were two others on which we did not pass at the time, but 
which if counted would add one each to the illegal votes cast 
for the contestant and respondent respectively; This result left 
the parties exactly where they stood when the contest was 
begun, with a majority of one in favor of the respondent. 

But counsel for the contestant had at the argument con- 
tended for a general recounting of the ballots, on the ground 
that by a misconstruction of the law several which were cast 
for the contestant had not been counted. To substaniate this 
the ballots themselves, which had been offered in evidence 
before the commissioners were appealed to, and we could not 
refuse to look into these proofs. We were then compelled to 
make a complete recount of the vote taking up the several 
districts in their order, in the course of which we found that 
385 votes had been cast for the contestant John J. Collins, 
and 388 for the respondent Patrick F. Hughes, and that in 
addition to this there were 16 ballots, 10 of which in my judg- 
ment were to be also counted for the contestant and 6 for the 
respondent, but upon which Judge Edwards was not at the 
time prepared to express an opinion. The disposition of 
these ballots upon which the case was thus made to turn was 
thereupon reserved- for the consideration of the whole court. 

This was the condition of the case as I supposed, when 
the matter came up again before the court in banc for argu- 
ment. All other questions which had arisen in the course of 
the contest had been considered and passed upon, the only 
one left open being that with regard to 16 ballots. Counsel 
for the respondent however now seek .to reopen the case in 
other particulars, and have a re-examination of several matters 
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vrith regard to which they claim mistakes have been made. All 
but one of these relate to what occurred at the recount of the 
vote and call in question the result of that proceeding. Cer- 
tain votes — it is asserted — were not accredited at that time, 
to the respondent to which he was entitled, and one was 
counted for the contestant which ought not to have been. 
So far as my memory goes no claim of mistake was made with 
regard to our rulings at the time the re-count was in progress. 
It -wsLS, as I understood it, accepted as correct and final, sub- 
ject only to the disposition of the i6 disputed ball9ts. If it 
was not so regarded the time and place to question it was 
when the count was still in progress and before it had closed, 
and not now when the allegation of mistake necessarily rests 
upon the mere memory of counsel. We might just as well be 
asked to reconsider the case from the beginning, going anew 
over all the exceptions, as to go back and re-open the re- 
count. Speaking for myself I should liave very little con- 
fidence in a re-examination of the ballots at this time. No 
direction was given to have them sealed up again in packages 
as they had been, nor was any great care exercised even to see 
that they were gathered together yvhen we were through 
c6unting them ; there w.is no idea that this was necessary: 
the work was supposed to be done. But unless precautions of 
some kind were taken, a resort to the ballots at this time with 
all the preceding safe-guards removed, would not be accepted 
with confidence by either party. 

But we do not wish to rest under the imputation of 
not being willing to correct our mistakes if any have been made. 
Notwithstanding therefore our reluctance to re-open matters 
which we considered closed wc will examine into the com- 
plaints that arc made with the same care as though they were^ 
made when we think that they ought to have been. In doing 
so however, let it be understood that we do concede that any 
basis exists in matter of fact for these complaints. We 
simply assume for the sake of argument that what is asserted 
by counsel with regard to the facts is true. 

In th'- first place it is claimed that in the first district of 
the Third ward one ballot was marked with a cross at the left 
of the name of Mr. Hui^hes the Democratic candidate for 
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school director, and within the space containing his name ; 
and that a cross was also marked at the left of the Republican 
candidate for Mayor ; these being the only marks on the 
ballot, from which it is argued that the voter intended to 
express his choice of candidates by marking at the left of 
their names, instead of in the space designated, by the law, 
and alloted on the ballot for doing so. This vote it is claimed 
should have been counted for Hughes but was not. We can 
not agree with this constrution. The marking of the ballot 
was too vague and indeterminate to be counteed for any one. 
It may be represented by the following diagram. 



!■ 



bhn J. CoUizu, 124 Brooklyn Rtx«et. 



y^ Patrick F. Hughes, Gordon aveiiiie. 

_l 



This comes much nearer being a vote for Mr. Collins than 
it does for Mr. Hughes, but we consider it as a vote for 
neither of them. The mark is found at the right of Collins' 
name, and almost in the space or margin provided by the law 
for voting for hjm. and in the hurry of marking, or made by a 
hand unused to the pen, it might have gotten too far to the 
right so as to trespass on the space allotted to the name of his 
opponent. The mere fact that it is found partially within 
the space containing the name of Mr. Hughes admittedly 
affords no basis in itself for claiming the vote for him, but it 
is argued that the voter has marked at the left of the name of 
the Republican candidate for Mayor and tliat this shows that 
he designated his choice of candidates by marking at the left 
instead of at the right of their names, and establishes it as a 
vote for Hughes. This is altogether too speculative to be 
practical. With all our readiness to overlook mere inaccura- 
cies in marking we do not see our way to adopt this hypo- 
thesis. It may correctly explain the ballot, and it may not. 
Between this explanation and the one suggested above by 
>vhich it woiild stand as a vote for Collins there is very little 
to choose. In this uncertainty the only thfng to do is to reject 
it altogether. If this was the disposition made of it, we see 
no reason for disturbing our former action. Adhering to the 
letter of the law it is a vote for nobody. Trying to discover 
the intention of the voter it is too uncertain and indeterminate. 
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The next ballot which is questioned by the respondent is 
one in the First district of the Fourth ward. This, as it is 
claimed, was marked with a cross "at some distance to the left 
of the title of the office" — I quote from the brief of counsel — 
*'but neither at the right nor the left of either, [the names of] 
Collins or Hughes." This is not as definite a statement as it 
migrht be, but if I understand it aright, it refers to a ballot 
which was marked as I remember it about as follows. 



FOR SCHOOL DIRECTOR. 



John J. CoUina, ld4 Brocikljn street 



PiBtrick F. HugfaeB, Gordon avenae 



It is contended that this was erroneously counted for 
Collins, but we cannot take that view of it. While the voter 
did not get the cross into the exact space prescribed for it by 
the law he has plainly marked the name of John J. Collins, for 
school director, and thereby expressed a clear intention to 
vote for him for that office. This is all that need be said 
about it, but I am moved to add that according to my memory 
there was a similar ballot on the other side which was marked 
and counted in the like way for Mr. Hughes the other candi- 
date. If there was any error therefore in counting the one 
ballot for Collins it was met and off set by counting the other 
for Hughes. But however that may be this ballot standing 
on its own merits was well counted for the contestant. 

The third instance arises in the Second district of the 
Fourth ward. The error there claimed to have been com- 
mitted was that an unnumbered ballot was rejected, which 
was marked for Hughes, and which was necessary to make up 
the full amount of the poll as indicated by the list of voters. 
This raises the important question whether an unnumbered 
ballot found in the box is entitled to be counted. By Section 
4 of Article VIII of the constitution it is provided. "All 
elections by the citizens shall be by ballot; Every ballot 
voted shall be numbered in the order in which it shall be 
received and the number recorded by the election officers on 
the list of voters opposite the name of the elector who pre- 
sents the ballot. Any elector may write his name upon his 
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ticket or cause the same to be written thereon and attested 
by a citizen of the district." The purpose of these require- 
ments, as is well known, was to prevent and detect illegal and 
fraudulent voting. Until the adoption of the constitution of 
1874 and the legislation , passed to carry into effect the declar- 
ations on the subject of suffrage and elections, no effective 
guards had been able to be thrown about these most import- 
ant matters, and the whole effectiveness of these laws hangs 
on the identification of the vote with the voter by means of 
this earmarking of the ballot. Unless the votes cast by those 
who have voted illegally can be singled out and purged from 
the poll, the declarations of the law against illegal voting 
amount to nothing. The numbering of the ballot rests not 
on an act of the legislature but on the express mandate of the 
constitution. No argument can be made therefore that this 
is directory merely, and not an essential requirement the 
omission of which will vitiate the vote. Standing on the direct 
provision of the constitution it becomes an indispensable re- 
quisite to the validity of the ballot. It can hardly be assumed 
that the framers of the constitution would go to the trouble of 
inserting such a provision in so solemn an instrument, thus 
making it part of the fundamental law of the land, and yet in- 
tend it as a mere direction having no material effect upon votes 
received in disregard of it. Our own constitution is not the 
.only one in which it is found. According to the statement of 
Mr. Buckalew (Buckalew on Const, p. 199) the example of 
Pennsylvania has been followed in Missouri and Colorado, and 
practically in Texas also. In the latter state the provision is 
that: "In all elections by the people the vote shall be by 
ballot, and the legislature shall provide for the numbering of 
tickets and make such other regulations as may be necessary 
to detect and punish fraud and preserve the purity of the 
ballot box," thus showing the plain purpose of requirements 
of this character. In Indiana this matter fs met by statute, 
the requirement being that the election clerks shall endorse 
their initials on each ticket, and that no ticket not so endorsed 
shall be counted. This was held in Parvin vs. Wimberg 130 
Indiana, 561 to be mandatory, the purpose being to secure the 
identification of the votes, and prevent the counting of those 
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that were* fraudulent. The cases of West vs. Ross, 53 Mis- 
souri 350, and Ledbetter vs. Hall, 62 Ibid. 422, are decisions 
to like effect under a former Missouri statute requiring 
ballots to be numbered. It is true with regard to these 
decisions, that by the express direction of the laws under 
which they were respectively made ballots not endorsed or 
not numbered are required to be rejected. But even where 
this is not directly expressed, a just construction of the re- 
quirement, and one that is absolutely necessary to make it 
effective, compels us to reject unnumbered ballots the same 
as though that was the penalty positively affixed to it. Is it 
not plain, that, if before the present form of ballot came into 
use, a ballot of the old kind without a number were found in 
the box, it would not be counted ? But I do not see how an 
unnumbered ballot under the new law can stand any different. 
It may be that there is less likelihood of a stray ballot getting 
into the box by mistake now than there was before, parti- 
cularly one bearing the marks of having been used. But 
however this may be, without a number endorsed upon it to 
correspond with a like number found on the voting list, a 
ballot lacks the one essential mark of authenticity; without 
which* it ought not to be counted. To hold otherwise is to 
throw down the most material safeguard for the purity of the 
ballot in disregard of the expresss mandate of the constitution. 
It cannot be justly charged that this leaves the voter open 
to disfranchisement by the fraud or neglect of the election 
officers. It may to a certain extent leave him open to their 
misprisions or mistakes, but to this he is always liable. And 
even if more than this were true, we do not see how it could 
be avoided and at the same time maintain the integrity of the 
fundamental law. The remedy is in the selection of honest 
and competent election officers. But substantially it is not 
true, that voters by the enforcement of this provision are put 
in this danger. Not only is what is done by the inspectors 
of election with regard to the numbering of the ballots to be 
done in the presence of the voter so that he can see and re- 
quire that the law be confplied with, but there is a special 
provision as we have seen in the clause of, the constitution 
quoted by which every one may write his name on his ballot 
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if he desires, or cause it to be written there for him, and have 
the same attested by a citizen of the district. It was much 
debated in the constitutional convention whether this endorse- 
ment should not be compulsory, but it was finally decided to 
make it permissive only, j[i Const. Deb. p, 740 et seq. 761 et 
seq.) This would seem to imply, that the voter himself was 
regarded as having a duty in the premises; but .however this 
may be the provision as it now stands abundantly protects the 
voter, if he wills, from everything except the inadvertant 
mistakes of the election officers, or his undue confidence in 
them and against these we can hardly guard him. If then, as 
is charged there was an unnumbered ballot among those of 
the district mentioned, which was not counted, had we the 
matter to do over again, we should be again compelled to 
r.ject it. 

The last of these outside exceptions relates not to the 
count of the ballots, but goes back of that and excepts to a 
ruling made with regard to an alleged illegal voter. In the 
Third district of the Fourth ward Michael McDonough was 
reported b}^ the commissioners to have voted illegally because 
he had not paid a state or county tax which had been assessed 
against him as required by the law. On exception taken by 
the contestant to this finding, we sustained the vote. * From 
the minutes which I made of our rulings at consultation on 
this matter, I find that we were induced to treat, it as we did 
from the following considerations. The voter paid the tax 
demanded of him by the duly authorized tax collector, based 
on an assessment standing against his name. The claim that 
this was intended as an assessment against another Michael 
McDonough residing in another part of the ward we were not 
under the circumstance's inclined to regard. Some consider- 
ation is certainly due to the voter before he is .t declared to 
have voted illegally, and thus violated the law. While it is 
true that there must be a due assessment in order to make 
the payment of the tax sufficient, yet looking at it from the . 
side of the voter, he does pay a tax which has been duly as- 
sessed, and which nominally at least is assessed against him. 
With this tax he is also further identified by the demand 
made upon him for it, by due authority, to which he responds 
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by a payment of the tax. Thereupon with the receipt of the 
collector in his pocket, he goes to the polls and votes. Is it 
reasonable treatment of him to declare in a subsequent con- 
test over the election that he voted without authority of law ? 
Had he not apparently paid a tax which qualified him to vote, 
he might have taken pains to pay one that would qualify hini. 
It is carrying the zeal of controversy further than we are in- 
clined to go to now allow the shifting of this tax to another 
voter of the same name based on a different residence in the 
same ward. The presumptions are always in favor of the 
legality of a vote, and the rulings of the court should always 
sway in that direction so far as they consistently can. The 
effort here is not to sustain the vote, but to have it declared 
illegal. This we cannot bring ourselves under the circum- 
stances, to do. How this party voted we do not know now 
any more than wc did when we made our former ruling. It 
may have been for the contestant, it may have been for the 
respondent. The fact that the one seeks to sustain, and the 
other to invalidate him may seem to be significant, but ex- 
perience proves that that is not always to be depended on. But 
however he voted and regardless of the effect upon the contest, 
we abide by the former disposition of the question and allow 
the vote to stand. 

This brings us at last to the real question reserved for 
the disposition of the whole court, that is to say, as to 
whether the l6 ballots found at the time of the recount 
should be rejected or counted. It is to be observed that 
while ID of these ballots fall on one side of this contest and 6 
on the other, yet they all have the same characteristics and 
involve the same question. The difficulty with them is that 
they are doubly and as it is claimed conflict ingly marked. 
The voters have made use of the group and at the same time 
of the special cahdidate marking, and according to the strict 
letter of the law the two seem to be at variance. In each 
case a cross appears in the square at the right of the party 
name at the head of the group containing the office in con- 
troversy and on the other side there is also a cross specially 
marked at the right of the name of the opposing candidate. 
This can be better illustrated than described. Thus there are 
ten ballots substantially marked as follows: 
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FOR COMMON COUNCIL. Vote for Two. 1 


REPUBLICAN. 




DEMOCRATIC. 


X 


Morgan Thomas, 




James Cardan. | 


James F. Clark. 








FOR SCHOOL DIRECTOR. Vote for One. 


John J. Collins. |X| Patrick F. Hughes. i 


FOR WARD ASSESSOR. Vote for One. 


David Lewis | John J GaUagfaer. 




FOR CONSTABLE. Vote for One. 


James Toolan. | 


FOR POOR DIRECTOR. Vote for One. 


1 


FOR ALDERMAN. Vote for One. 




1 


1 


While the six others are marked like this: 


FOR COMMON COUNCIL. Vote for Two. 1 


REPUBLICAN. 


X 


DEMOCRATIC. 




Morgan Thomas. 


James Cardan. | 


James F. Clark. 








FOR SCHOOL DIRECTOR. Vote for One. 


John J. Collins. | | Patrick F. Hughes. |X 


FOR WARD ASSESSOR. Vote for One. 


David Lewis. 


1 JohnJ.Gtdlagher. | 


FOR CONSTABLE. Vote for One. 1 


James Toolan 


1 . 1 


FOR POOR DIRECTOR. Vote for One. | 




1 1 1 


FOR ALDERMAN Vote for One. | 




1 


J 
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The question is whether these ballots are- to be counted 
according to the special marks upon them opposite the names 
of the two opposing candidates for school director, or is there 
such a conflict between these and the group marking as under 
the law vitiates the vote for this office, and makes it to be 
counted for no one. This is a very practical question under 
the present ballot law, and one that has brought out quite 
conflicting opinions from the judges of the lower courts in the 
state. It is to be regretted that it cannot be brought to a 
speedy determination by a decision from our highest tribunal. 
In view of this conflict we must decide the question not by 
direct authority but according to our own best legal judgment. 
Its solution depends as we think upon how far it is permissible 
to deviate from the strict letter of the law to seek in the 
ballot for the intention of the voter. 

The ballot is the means by which the will of the citizen 
is expressed and registered. It is by it that he has a part in 
the government which is over him. The law making powers 
may prescribe the forms and regulate the methods, by which 
this shall be expressed, but these regulations must be reason- 
able, and their whole purpose is confined to determining the 
mind of the voter. Until quite recent years the form of 
ballot in use was very simple, being nothing more than a small 
slip of paper on which was printed, written or pasted the 
names of the persons voted for, and the oflices which it was 
desired that they should fill. At the present time, there is an 
entire change, which amounts to almost a revolution. The 
ballot has now become a sheet on which is printed the names 
of all who have been made candidates for office by due party 
noihination or otherwise. The voter expressing his choice 
from among them by marking with a cross according to the 
directions of the law. Additional provision is also made by 
which the name of any person may be inserted on the ballot 
who happens to be the choice of the voter for a particular 
office, though not nominated therefor. 

Even under the older and simpler forms of voting it was 
always a question, open for determination by the inspection 
of the ballot, as to whom the voter intended to vote for, and 
deviations from technical accuracy were constantly arising 
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which made it necessary to prosecute this inquiry. The 
principle which was established in all such cases was that the 
intention of the voter should prevail if it was possible to dis- 
cover it. There is no reason why this should not still be the 
rule. When the ballot on inspection leaves no reasonable 
doubt of the will of the votei technical rules and constructions 
are bound to disappear before it (6 Amer & Eng. Encyd. of 
Law p 343.) Almost innumerable examples of this prindple 
are to be found under the old form of ballot. These have 
arisen either with regard to the designation of the office, or 
the person to be chosen to fill it. Thus where votes were 
cast for "Police Justice," but the statutory name of the office 
was "Police Magistrate," it was held that they should be 
counted (People vs Matteson 17 III/ 167). So tickets with the 
words "Ninth District instead of "Ninth Senatorial District," 
"For Assemblyman," in place of "Member of Assembly," and 
for "Superior Judge," instead of "Judge of Suprior Court** 
were considered sufficient (Coffee vs. Edwards 58 Calf. 521). 
And a ballot for "Circuit Clerk and Recorder," was regarded 
as a sufficient designation of the office of Clerk of the Circuit 
Court who was ex-officio recorder, (Applegate vs. Egan 74 
Missouri 258). Mistakes in the names of candidates afford 
equally suggestive cases. Then votes cast^for Samuel Mar- 
berger were allowed to be counted for Simon Marburger, it 
having been proved that the person was known as well by the 
one name as the other, (Contested Election of Marberger 5 
W. N. C. 379). In Reissnyder vs Mussen (12 W. N. C. 155 
per Ellvell P. J.) where the contest was between F. P. Mussen 
and J. H. Reifsnyder, a ballot on which the name of Musser 
was crossed out, and simply the word "Reifsnyder" written in 
its place, was counted for J. H. Reifsnyder, the vt»ter being 
allowed to testify that this was the person he intended to 
vote for. And in Att'y Gen'l vs. Ely 4 Wis. 420, votes for 
"Carpenter," "D. M. Carpenter," "M. D. Carpenter" and "M. 
T. Carpenter," for district attorney were held to belong to 
Matthew H. Carpenter, he being the only candidate of that 
name running for the office, and therefore the person for 
whom they evidently were intended. Cases of this character 
could be almost indefinitely multiplied, but enough have been 
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referred to to show how well it is established, that the mind 
of the voter where it is reasonably discoverable is to prevail 
over mere mistakes and inaccuracies. While all this perhaps 
will be admitted, it is well to have it clearly fixed in our con- 
ceptions, as we take up the consideration of the immediate 
question before us. 

The Act of 19 June 1891 (P. L. 349) commocdy loiown as 
the Baker Ballot Law — ^as well as the Act of 10 June 1S93 
(P. L. 419) which has succeeded it — provides not only a new 
and special form of ballot, but also as part of the system of 
voting thereby inaugurated a certain method of designating 
the choice of the voter by crosses or marks thereon. "The 
ballot shall be so prinrted/' says the 14th section, '^as to give 
to each voter a clear opportunity to designate his choice of 
candidates by a cross mark (x) in a sufficient margin at the 
right of the name of each candidate « « » 

Provided that a voter may designate his choice of all the can- 
didates of a political party or group by one cross mark in the 
margin to the right of the party name or political designation 
of such group, and such mark shall be equivalent to a mark 
against every name in the group." A prior part of the same 
section also says: *'There shall be left at the end of the list 
of candidates for each different office * » * 

as many blank spaces as there are persons to be elected to 
such office, in which the voter may insert the name of any 
person whose name is not printed on the ballot for whom 
he desires to vote as candidate for such office, and such in- 
sertion shall count as a vote without the cross mark (x) here- 
inafter mentioned." Every voter therefore desiring to vote 
is presented with these alternatives. If he desires* to vote for 
any special candidate he is to make a cross in the space at the 
right of that candidate's name: if he 'desires to vote however 
for a group of candidates according to his general political 
predilections he makes a cross opposite the group name of his 
party choice , or if he wishes to vote for a person whose name 
is not printed on the ballot at all, he may insert his name in 
the space left for that purpose on the extreme right of the 
ballot. The first method is provided for the strict party man 
who wants to vote a "straight" ticket: the others fdr the in- 



IBO LACKAWANNA JURIST, 

dependent voter, who desires to exercise a choice. The 
former indicates his preference by marking entirely by groups; 
the other, making up his ticket from the different parties 
nominated, marks specially on one side and the others the 
particular persons whoms he selects. But it is manifest that 
both of these methods may be combined. The voter may 
mark some of the groups upon his ticket as a whole, but make 
inroads on the others by going over and marking some special 
candidate or candidates on the other side, or he may even in- 
sert the names of parties of his own individual choice at the 
extreme right of the sheet. It is also true that the voter may 
confuse the different methods of marking and make use of 
them in such a way as to render his ballot unintelligible. 
Thus — to take a plain case — if he should mark both the Re- 
publican and the Democratic groups, covering the same set of 
officers, there would be such an absolute conflict, that nothing 
could be done with it. So if there were two parties to be 
voted for as for instance two councilmen or two commissioners 
and he should mark opposite the two candidates of one party 
and one candidate of another, this would be on its face an 
attempt to vote for three candidates, and the voter having a 
choice of but two, his vote could not be counted for any» 
because you could not say which two to chose for him out of 
the three. In like manner if there were ar constable to be 
elected, and a cross should be marked opposite the name of 
the regular candidate of one of the political parties, and at 
the same time by means of a ''sticker*' or otherwise the voter 
should insert the name of some special candidate of his own 
ort the right of the ballot. This would amount to a vote for 
two where but one Was to be chosen and the ballot could not 
be counted for either. 

But we are clearly to distinguish errors of this kind which 
make the ballot indeterminate, and constitute the double 
marking spoken of in the 28th section of the act, from those 
mistakes which amount to mere inaccuracies and do not 
obscure the will of the voter. The purpose of the ballot law 
is to facilitate an intelligent and untrammelled choice. But 
the intelligence of all voters is not the same, and neither is 
their care. The law is liable to be misunderstood, in fact 
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when it was first introduced the charge was made against it, 
that its intricacies could not be sufficiently mastered by the 
ordinary voter, so as to make it practical, and that even those 
of considerable intelligence were liable without great care to 
be entangled in its peculiarities. The usual cry went up, 
which attends the introduction of every reform, that the old 
method was good enough, and that all the people wanted was 
to be let alone. These adverse predictions and prejudices 
have faded away as experience has been had of the system, 
and few if any would now go back to the old way. The 
voter has been found fully able to master the directions of the 
law, and to mark and cast his new form of ballot with intelli- 
gence and discrimination. But for the sake of the few who 
do not yet do so, we must so far as possible, overlook mere 
inaccuracies, and respect the will of the voter even though it 
is blunderingly expressed. Unless we do, we are liable to 
bring to pass the predictions made against the law, and draw 
the whole system into discredit. The case with which we 
have here to deal is simply of this character. The voters 
have made a mistake by combining the group with the in- 
dividual candidate marking, but that is all. It cannot be said 
that they have really voted or intended to vote for more 
persons than were to be elected to this office, according to the 
letter of the law they may have but not according to its spirit. 
They do not fall therefor within the condemnation of the 
28th section which says, ''If a voter marks more names than 
there are persons to be elected to an ofEce, or if for any 
reason it is impossible to determine the voter's choice for any 
office to be filled, his ballot shall not be counted for such 
office." I have shown above some cases which' would fall 
within this section, but this does not, for it is entirely possible 
to determine the wish of the voters notwithstanding their 
mistakes. The statute invites by its very terms the endeavor 
to do this. No one in my judgment can fail to see for whom 
these ballots were intended to be cast. Notwithstanding the 
apparent conflict in the marking the choice of the voter 
comes out clear, and we are bound to respect it. When the 
parties who cast these ballots made a mark at the right, of one 
or the other of the contending candidates in the space allotted 
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by the law for that purpose, they intended beyond a question 
to vote for the person so especially designated. This is the 
only possible v^ay of interpreting the, mark. In so. placing it 
the voters exercised the free and intelligent choice, which the 
law was particularly designed to bring about. The preference 
which they have thus expressed for the candidates of their 
choice, should be allowed to prevail, unless it is impossible 
that it should do so. 

But it is contended that by marking the political group 
containing the name of the opposing candidate the voter in 
each case nullified the special mark made against the candi- 
date for the same office on the other side. '*When a voter 
marks' a cross at the head of a group" — say those who main- 
tain this contention, "it is the same as though he made a cross 
against the name of every candidate in that group." But this 
does not correctly quote the law: the act says it shall be 
equivalent to that, not that it shall be the same. The dis- 
tinction is material. It is no doubt true, that if a voter should 
mark every name in a group— not by a group mark but by a 
special mark opposite the name of each candidate — and then 
should go over into another column and mark some one 
opposing candidate in the like group of another party. This 
would create an absolute conflict, which could not be over- 
come. There would be a special mark against two opposing 
candidates, one in one group and the other in another, and no 
one under such circumstances could tell for whom the voter 
meant to cast his ballot. But that is not this case. The 
mark in the group space merely makes it pass as a vote for 
the whole group. It is equivalent — not in fact but in eflfect — 
to a mark for each candidate of that group. It is an alter- 
native style of marking to accommodate the party ties which 
prevail, so that a man may vote the straight tiket of his party, 
if he choses to be guided solely by that consideration. But 
as a concession to that sentiment it is not to be carried too 
far. The preferences given by the statute both in its letter 
and its purpose is to the individualized choice of the voter, as 
indicated by the marking of special candidates. This is the 
kind of marking first spoken of in the statute, the allowance 
of group marking being introduced by way of proviso. This 
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of itself is sufficient to warrant us in holding that a special 
mark is to control a group mark with which it may seem to 
be* in conflict, but in ddition to that it is always the rule, 
that that which is special and particular is to prevail over that 
which is general, and that in effect is what we have here. It 
stands on the same principle that makes the written part of a 
deed control the printed part where the two are in conflict, 
or that restricts and limits the general terms of a grant by 
particular terms fallowing. The law looks to the intent in all 
such cases where that is discoverable and that is our plain 
duty here. It is the judgment of the court therefore that the 
1 6 ballots in question are to be counted according to the 
special marks upon them, lo of them belonging to John J» 
Collins the contestant and 6 to Patrick F. Hughes the; 
respondent. 

The result of these proceedings is therefore declared as 
. follows. 

At an election held in the Third and Fourth wards of the 
City of Carbondale, on Tuesday, February 21, 1893 for the 
office of. School Director of the Carbondale City School. 
District 388 votes were returned. as. cast for the contestant 
John J. Collins, and 389 for Patrick F. Hughes the respondent 
for said office. But upon a recount :md a recomputation of 
the sanne we find that 395 votes were in fact cast for the said 
John J- Collins for the iaid office, and 394 for the said Patrick 
F. Hughes, and that 5 more ballots were blank or de* 
fective. We further find that 81 votes were cast by persons 
who were not qualified to vote at said election either by rea- 
son of the non-payment of taxes, alienage, non-residence, non* 
age or because of not being registered as required by law, and 
making no affidavit or no sufficient affidavit before being 
admitted to vote, and we file herewith a schedule giving the 
names of such persons, the district in which they voted, and 
the number of the ballot of each of the same. And we hereby 
declare that the said ballots were illegally cast and improperly 
counted, for the candidates for whom they were respectfully 
cast and counted and should be deducted from the total num- 
ber of votes otherwise computed for the same. And upon an 
examination of said illegal ballots duly made we further find, 
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that 38 of the same were cast for the contestant John J. 
Collins and 38 for the respondent Patrick F. Hughes and that 
5 were either blank or defective. Deducting the illegal votes 
from the number computed for the said candidates respectively 
we reach the following result. 

Number of votes cast and computed for John J. Collins, 39$ 
Deduct illegal votes cast for same . . 38 

Number of legal votes to which the said John J. 

Collins is entitled - - - - 357 

Number of votes cast and computed for Patrick F. 

Hughes, ----- 394 

Deduct illegal votes cast for same, - - 38 



Number of legal votes to which the said Patrick F. 

Hughes is entitled. - . - - 356 

We therefore find as the result that the said John J. 
Collins received the greatest number of legal votes cast at the 
said election for the office of school director, and one vote 
more than the respondent Patrick F. Hughes, and that the 
said John J. Collins was duly elected to the said office of 
school director of the City of Carbondale School District, and 
is therefore entitled to the same. 

And now May 28th, 1894, this case having been heard 
upon the evidence, the report of the commissioners and 
exceptions to the same, and thereupon after argument by 
counsel the court having fully considered the same, and it 
having been made to appear that at the election held on the 
2ist day of February 1893 in the Third and Fourth wards of 
the City of Carbondale in the County of Lackawanna, John J. 
Collins received the greatest number of the legal votes cast 
for the office of school director of the City of Carbondale 
School District, we do hereby determine, adjudge and declare 
that the said John J. Collins was duly elected at the said 
election for the office of school director aforesaid, and is 
entitled to have and enjoy the said office with the rights, 
privileges and emoluments thereof. 

And we further direct that the costs of this contest be 
paid by the School District of the City of Carbondale. 
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GUNSTER J. desires his dissent noted to that part of the 

decision which holds that the i6 ballots which have a group 
and special marking can be counted. 



Robinson vs. Montgomery, 
In tlu Court of Comtnon Pleas of Allegheny County, 

PRACTICE— SUFFICIENCY OF STATEMENT—DEMURRER — ACT 
25 MAY, 1887. 

Under tbe Act of 35th of May, 1887, if tbe daf endant wldies to make def enM 
upon the ground that plain tiff has shown no legal cause of action in his dedaration 
or statement, he should set up such defenw in his affidavit, and if so, that would 
stand in the place of a fonnal demurrer, and should be disposed of before the 
defendant is called upon to plead to the allegations of fact u>ui which plalntilTS 
cJaim is founded. 

The qnwticn of the suffidency of the statement can then be disposed of upon 
a rule to quash, for the reasons set up by way of demurrer, in the defendant's reply 
or affidavit of defense. 

Motion to vacate rule to plead. 

Hunter^ h*cry & Bcatty for motion. 

Kauffman & Mcintosh contra. 

The opinion of the court was delivered by 

Stowe, p. J. — This is a motion to vacate the rule to 
plead taken by plaintiff for the reason that a demurrer to his 
statement was pending and must be disposed of before de« 
fendant can be compelled to plead. 

There is no formal demurrer entered in the case, and 
under the old practice it is clear that the defendant has shown 
no reason why he should not file a plea as required by the 
rule taken to that effect by the plaintiff. But the Act of 25th 
of May, 1887, providing for the abolition of the distinction 
heretofore existing between actions provides that defendant 
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shall file a sufficient affidavit within fifteen days to the whole 
or part of plaintifl*s claim, and that non assumpsit, payment 
and set-off, and the one of the statue of limitations shall be 
the only pleas. 

From this it will appear that if the defendant wishes to 
make defense upon the ground that plaintiff has shown no 
legal cause of action in his declaration of statement, he should 
set up such defense in his affidavit, and if so, that would 
stand in the place of a formal demurrer, and should be dis- 
posed of before the defendant is called upon to plead to the 
allegations of fact upon which plaintiff's claim is founded. 
There can be no difficulty in practice by such course of pro- 
ceeding for the matter can be disposed of upon a rule to show 
cause why the statement should not be quashed, in the nature 
of a demurrer, as well as upon regular demurrer filed. 

Chief Justice Sterrett says, in Heller vs. Royal Ins. Co., 
151 Pa., 10 1 : "If it (the statement) is deemed insufficient to 
maintain the suit, that ground of defense, at least, in the 
nature of a demurrer, should have been clearly disclosed in 
the reply so that it might be disposed of in limine. If well 
taken, it would have ruled the case." This we take to be a 
clear recognition of the practice we have stated should be 
adopted in cases of this nature by the court. 

Motion allowed and rule to plead discharged. 

1893, October 28. 

p: FlttBbaiK L«g. Jour., 194.1| 
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Commonwealth m. Henry Hentjler. 

In Ctmrt of Quarter Sessions of Lackaufanna County, No, 777, 
Jufte Sessioms^ iSp^ 

ACT 22 APRIL, I794— SUNDAY— RESTAURANT— SODA WATER. 



Tkare can be no oonvtctfon under Act 8S April, 1704 for kneirfng a ratanrant 
tjpen and furuM i in g bobbIs on Sonlfty, norxaui ttiere be anyconvicttoo for eellinff 
voida -vvater iotxnmectkfti Willi naealB. 

Bqt ti» inittr.riminiitaB»lHngof iwda wniar ty ttie gOm to tfeoee who simply 
tsune I0 the restaaniik fortfaetaloneiiseniBaieottonorteinaconi^otfoauzider the 
ActGC82A|irU,1791 

Appeal from summary conviction^ 

/^ L, HiUkcock for Commonwealth. 

A. D, Dean for defendant 

Gunster, a. L. J.,. August I3> 1894. The testimony in 
this case shows that the defendant, who is a baker, in con* 
nection with that business keeps a dining room and restaurant, 
where meals are regularly provided, from thirty to for^ dim 
tiers on an average being served daily. As people have got 
to eat on Sunday as welt as on other days, it is a matter of 
necessity that they should be able. to find some place where 
they can be so accommodated. It is no more of an offence 
against the Sunday law, therefore, to keep open a dining room 
than it is to keep open a hotel or boarding house. So far as 
that part of the case is concerned there can be no conviction^ 

But the matter of selling soda water with which the 
defendant is also charged, is considerably different. This is 
not shown to be a necessary part of the dining of customers \ 
on the contrary the parties who were seen drinking soda 
water there came in from the street, went up to the soda 
fountain, were served with soda water, drank it, and went out. 
They were not customers of the dining room, but of the soda 
fountain. That a person who was taking his meal there 
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might call for soda or mineral water or any other beverage 
that is drawn from a soda fountain, as part of his meal, we 
have no doubt. He has the right to be served with whatever 
the house affords, according to >his taste and appetite. But 
the indiscriminate selling of soda by the glass to those who 
simply come there for that alone, is nothing more nor less 
than the running of a soda fountain, which it is as much a 
worldly employment for the keeper of a dining room to en- 
gage in as for a druggist, or the keeper of a comer stand. 

The defendant is, therefore, found guilty of performing 
worldly business viz: selling soda water on the Lord's Day 
commonly called Sunday, April 29th, 1894 at Scranton in 
Lackawanna county as charged in the information in this 
case, contrary to the Act of Assembly of April 22, 1794, and 
is thereupon sentenced to pay a fine of four dollars, and the 
costs to be levied by distress ; and in case he shall refuse or 
neglect to pay the said sum, or goods and chattels, whereof to 
levy the same, cannot be found, then to suffer six days im- 
prisonment in the county jail of Lackawanna county. 



Commonwealth vs. D. S. Ryan. 

In Court of Quarter Sessio/is 0/ Lackawanna County, No /po. 
June Sessions^ 1^94- 

ACT 22 APRIL 1 794— SUNDAY — CLERK— SODA WATER. 

The sale of soda water by a druggist on Sundsy is a violation of the Act 28 
April, 1794. 

The proprietor of a drag store will be convicted for sales made by a dark 
even though he be not present. 

Appeal from summary conviction. 

F. L, Hitchcock for Commonwealth. 

r. B. Hoban and /. Elliot Ross for defendant. 

GUNSTER, A. L. J., August 13, 1894. The defendant, 
who is a druggist, is charged with having engaged in worldly 
employment on the Lord's Day, commonly known as Sunday, 
in violation of the statute in that case made and provided. 



LACKAWANNA JURIST, ZSXi 

The evidence is that on the 6th of May, which was Sunday, 
his drug store was open, and parties were seen going in there, 
to the soda fountain, and being served with soda water, and 
paying for it. The defendant was not there so far as it 
appears, and whatever was done was done by his clerk. 

These facts are sufficient to convict the defendant of this 
charge. That he is responsible for the acts of his clerk in the 
premises there can be no doubt. It is also expressly decided 
in Splane vs. Commonwealth, 35 Pitts. Leg. Journal 102, S. C. 
Ibid 256, that the sale of soda water by a druggist on Sunday 
is a violation of the Sunday law. This is a decision of the 
Supreme Court and allows us no latitude of judgment of our 
own in the matter. 

The defendant is therefore, found guilty of performing 
worldly business viz: selling soda water on the Lord's Day 
commonly called Sunday, May 6th, 1894, at Scranton, Lacka- 
wanna county as charged in the information in this case, 
contrary to Act of Assembly of April 22, 1794, and is there- 
upon sentenced to pay a fine of four dollars and the costs to 
be levied by distress ; and in case he shall refuse or neglect to 
pay the said sum, or good^ and chattels, whereof to levy the 
same, cannot be found, then to suffer six days imprisonment 
in the county jail of Lackawanna county. 



Commonwealth vs. E. Moses. 

In Court of Quarter Sessions of Lackawanna County^ No, 208^ 
June Sessions, ^^94- 

ACT 22 APRIL 1792— SUNDAY — PRIOR CONVICTION — FINE. 

Undtr the Act of S0 April, I4M, it makes no difference how many acts of 
worldly employment there may be on the aame day, they all constitute hut a single 
violation of the law and can be the subject of but one floe. 

Appeal from summary conviction. 

F, L. Hitchcock for Commonwealth. 

F,J, Fitzsimmons and Fred R, Stark for defendant* 
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GuNSTER, A. L. J., August I3y 1S94. The prosecution 
in this case is for a violation of the Sunday law, the evidence 
showing that the defendant, who is a cigar dealer, kept his 
place of business open on Sunday, May 27th, and sold cigars 
there the same as on other days. But a plea of former con- 
viction is interposed, and in support of it the defendant shows 
that he was arrested on Monday, May 28th, on the same 
charge and taken before another alderman^ where he was con- 
victed and fined four dollars and the costs, which he paid. 
The attempt to make out that this arrest and conviction was 
in pursuance of an arrangement with the defendant to fore- 
stall the present prosecution, failed. There can be of course 
but one conviction for the same offence, and however many 
acts of woridly employment there may be on the same day, 
they all constitute but a single violation of the law and can 
be the subject of but one (ine. Friedebom vs. Common- 
wealth, 113 Pa. 242. It follows that when the defendant was 
once convicted and fined for engaging in his business on Sun- 
day, May 27th, it was a bar to any further prosecution for 
whatever was done on that day. 

The plea of' former conviction is therefore sustained, and 
judgment is rendered thereon in favor of the defendant, that 
he be allowed to go without day. 
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Hartly vs. Hoppee. 

In the Court 0/ Camfnon Pleas of Susquehanna County, No.jji^ 
August Termy 1888. 

COSTS— WITNESS FEES TO WHOM PAYABLE, 

The bill of oosta for witnen fees and milflaee filed by the sDOoenful perty in 
an action belong to him himself, and not to the witn c e n e a 00 whose aooount they are 
filed. 

Where therefore the losing party pays the witaeans of his opponent and takes 
an assignment of their JFees. he is not entitled to the ccsti wfalcfa have been paid into 
ooart on -that account, but they must go to the party in whose favor they were 



No. 371, Aug. term, 1888. Case stated in which the fol- 
lowing facts appeared. This was an action of trespass against 
a constable for selling certain personal property of the 
plaintiff on being indemnified by John Buck, the execution, 
creditor. By agreement judgment was finally entered for 
plaintiff for $50 and costs, and the money was paid into court. 
After this had been done. Buck paid certain of plaintiff's 
witnesses their fees amounting to $28.80 and took 
written assignments from them, which were filed of record, 
and thereupon claimed to have there fees repaid to him, as 
assignee of the witnesses. This was resisted by the plaintiff, 
and the question as to who was entitled to them under the 
circumstances was submitted to the court fordecision* 

A. B. Smith, Esq., for plaintiff. 
Davies for defendant, 

Archbald p. J. 45th Jud. Dist specially presiding* 
Aug. 29, 1894. It is well established that the costs taxied in 
favor of a successsful party for the fees and mileage of his 
witnesses are his own, and do not belong to the witnesses, on 
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whose account they were recovered. The reason is that the 
party is directly responsible to his witnesses for the fees due 
them, as they accrue, andin many instances he has to pay. 
them to secure their attendance. It has accordingly been 
held that the money due a party on a bill of costs for witness 
fees may be the subject of attachment, (Build. Assoc vs. 
Phil. & Read. R. R. 102 Pa. 220) and that such costs may 
also be used in setting off one judgment against another 
(Howell vs. Withers i Dist. Rep. 62. Thomas vs. Burnett, 2 
Luz. Leg. Reg. 155). This can only be upon the theory 
that they belong to the party to whom they are taxed, and 
this is the express ground upon which these rulings are made. 
So it has been held negatively, that on an appeal from an 
award f>f arbitrator^, the party taking the appeal cannot file 
the receipts of his opponent's witnesses, as a payment to that 
extent of the costs, to be paid. Myers vs. Brown 38 Leg. Int 
72. It is there well said by Ingham P. J. whose opinion was 
adopted by the Supreme Court. "If the principle were 
established that a party who appeals may file the receipts of 
the witnesses of the opposite party, it would' lead to disputes, 
uncertainties and frequent litigation. A party is often re- 
quired to pay the expenses of his witnesses at the trial 
amounting to as much as they are entitled to receive, and he 
has a right to collect the costs due them to reimburse him." 
It was similarly observed by Mr. Justice Sterrett in Prescott 
vs. Otterstatter, 102 Pa. 534. "In settling with and paying 
some of the defendant's witnesses the plaintiff was a mere 
volunteer. It was the business of the defendant to pay his 
own witnesses. He was responsible to them for their per 
diem fees and mileage, and he had a right to have these taxed 
as part of his costs in the case. If the practice were sanction- 
ed for either party to settle with the witnesses of his adver- 
sary, the latter as well as the court would be drawn « into un- 
necessary controversy and trouble in the taxation of costs." 
See also what is said by Conyngham P. J. in Thomas vs. 
Burnett supra. 

While it may be argued in the present instance that the 
mon<ry is in court and under distribntion, and that the court 
may therefore so dispose of it as to avoid further controversy 
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between the parties : yet to this it is to be answered, that the 
plaintiff as the successful party has a legal right to the costs 
in question, which cannot be interfered with except upon 
something more than has been here shown. In the payment 
of their fees to the witnesses — although not of course in his 
relation to the case — Mr. Buck is a mere volunteer, and 
although by assignment from them he stands in their stead, 
he cannot get a better position than they themselves had. As 
against Mr. Hartley it is clear, that the witnesses would not 
be entitled to claim their fees here, without at least showing 
that they had not been paid by him, or that he was insolvent, 
or that some equally good reason existed why they should be 
allowed to intervene in their own behalf. Nothing of this 
kind has been done, and he is therefore entitled to maintain 
his right to the costs, and have them awarded to him. It is 
ordered, that the costs in dispute be paid to the plaintiff. 



Mellon vs. Allegheny Countv. 

/h Court of Common Pleas^ No. /, Allegheny County, March 
Term, 1894, No. 6pS. 

TAXATION — TEMPORARY STRUCTURES IN PRODUCING OIL NOT 

LIABLE. 



BoilerB, enginei, derrick!, taolB and the Uke, eredted merely for temporary 
on, used in c ^miectioii with the budneaB of drilling for and producing oil, and 
moved from time to time, as the occaakm may require, are not subject to taxation 
for county, township or school purpotes. 

Demurrer to injunction bill. 

W. L. Mellon prayed for an injunction to restrain the 
collection of county, poor, road and school taxes, assessed 
upon the property mentioned in the opinion of the court. 

N. S. Williams and A. H. Mercer^ for demurrer. 

/. McF. Carpenter^ contra. 

Stowe, p. J., March 17, 1894.— The question raised by 
the demurrer to plaintiff's bill is whether the articles enumer- 
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ated in exhibit "A" are subject to county, school and road 
taxes of Robinson township. The bill alleges that they con- 
sist of boilers, engines, derricks, tanks, boiler houses, store 
houses and tank houses, erected merely for temporary use, 
mpved from time to time as occasion requires, and are in no 
sense permanent structures or buildings. The derricks, 
engines, boiler houses and other personaJ property; oeing such 
as is used in connection with the business of drilling for and 
producing oil, and are so used by plaintiff. 

This we must assume to be true, and the question is, are 
such structures and property subject to taxation for county 
and township purposes? 

They certainly are not real estate according to the allega- 
tion of the bill, but are merely personal property, machinery 
and appliances used for drilling for and producing oil. They 
are no more real estate than a steam threshing machine which 
is hauled around the country to do threshing for farmers, or a 
portable saw mill, which is carried from forest to forest to do 
its work as expediency requires. 

They do not fall either within the list of person^ pro- 
perty made taxable by the Act of 1834, or the Act of May 8, 
1854, § 26, in relation to assessment of school taxes, and there- 
fore are not subjects for county taxation or township taxation 
for road or school purposes. 

We are compelled to overrule the demurrer filed by de- 
fendants, and direct that an injunction issue as prayed for. 

From & Dufflekl MitcfaeU, Pitlsborgfa, Fja. 
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KiSTLER VS. Thompson. 

In the Court of Common Pleas of Northampton County, No, j 
April Term, 18^3. 

ATTACHMENT IN EXECUTION-— ENTRY OF JUDGMENT- 
FEIGNED ISSUE. 

Judcmant in an attaidunent ezeeatiim will not be entered against the gar- 
niabee io the alMenoe of an abeolate admlMion of indebtednen. 

Wbere a fund in the hfindsYif a gamisbee is claimed by two parties, an issue 
will be granted, on the petitlim of the gamialiee, to try the title to the fund. 

Attachment in execution, 

W, Beidelman for rule, 

Jafnes T, Woodring for plaintiff. 

R. C. Stewart for Albertson Trust Co. 

The opinion of the court was delivered by 

Schuyler, P. J. — It is entirely clear that the judgment 
against the garnishee was im providently entered. "The 
established practice of the cpurt is not to give a judgment 
against a garnishee unless upon an express admission of assets> 
or at least the admission of such facts that the possession of 
assets necessarily results as a question of law:" Fithian vs. 
Brooks, I Phila., 260. "Judgment can only be entered against 
a garnishee on his answers when they contain an 'absolute ad- 
mission of a present indebtedness to defendant in the execu* 
tion :" Ferguson vs. Craig, i W. N.,-iS3. 

We have no such admission here. The answer on which 
the judgment was entered is as follows : "At the time of the 
service of the above writ I owed defendant $5CX), for which 
I gave him a note dated Nov. 23, 1892, payable one year after 
date." At the time the answer was filed the note had over 
eight months yet to run. True the answer does not state 
that the note was negotiable, but the presumption is a reason* 
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able one that it was» and garnishees are entitled to every pre- 
sumption in their favor: Biddle vs. Bank, 17 Phiia., 180. 
Having, therefore, entered judgment against the garnishee, 
wirhout authority it is our plain duty to undo*the wrong by 
setting aside the judgment, and for present purposes we will 
consider that as done which ought to be done. 

The fact is that the note was not only negotiable, but 
that it was actually negotiated before maturity, and the pre- 
sent hoOer of the note has brought suit against the garnishee. 
The fact that the note had been negotiated having been 
brought home to the garnishee, he obtained leave to pay the 
money into court. We are now asked, on the petition of the 
garnishee, to ompel the plaintiff in the attachment and the 
holder of the note to interplead. This is proper practice:, 
WilbrahamVs. Horrocks, 8 W. N., 285 ; Bechtel vs. Sheafer, 
117 Pa., 555. The only objection urged against the petition 
is that it comes too late, after the judgment had been entered 
against the garixishee, but that judgment as has been seen is 
a nullity. The single question is whether the present holder 
of the note, to wit, the Albertson Trust Co. took the note 
without notice of the attachment. It is conceded that the 
Albertson Trust Co, became the indorsee of the note before 
maturity. This we think casts the burden on the attaching 
creditor to prove the fact of notice. 

And now Jan. 29, 1S94, it is ordered that the judgment 
against the garnishee be stricken ofT and that an issue be 
framed to try the question whether the Albertson .Trust Co. 
at the time it became the owner of the note in controversy 
haa notice or knowledge of the attachmeitt proceedings, in 
which issue the attaching creditor shall be plaintilT and the 
Albertson Trust Co. defendant. It is further -ordered that 
all further proceedings in the action brought by the Albert- 
son Trust Co. be stayed until this issue is disposed of. 
N ' TthiuDptoD County Reporter. 
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Stofflet vs. Stofflet, 

In the Court of Common Pleas of Northampton County. . (/» 
Equity^ No. i April Term. 

CONTRACTS— EQUITY — RESTRAINT OF TRADE — INJUNCTIOK. 

TlierB mnflt be no doabt or anoertainty aboat an agreement in restraint of 
trade, before the court will grant an injunction to enforce each an agreement. 

Exceptions to report of master. 

A. C LaBarre for exceptions. The contract beings hi re- 
straint of trade is, not ope of general restraint, but partiacl and 
in so far legal : Keeier vs. Taylor, 53 Pa., 467. See also Smith 
vs. Ankrim, 13 S. & R., 39 ; Hall's Appeal, 60 Pa., 458. 

G. W. Mackey, contra. 

The opinion of the court was delivered by 

Schuyler, P. J. — ^"Certainty is. an essential element in 
the contract, whose enforcement is sought by injunction, and 
where a covenant is uncertain \p. its provisions, no injunction 
will be allowed : Harkinson's Appeal, 78 Pa,, 204. "As the 
alleged agreement is in restraint of trade, its existence shoukl 
be established by clear and satisfactory evidence in order to 
justify the court in restraining its breach by injunction. 
There shQ,uld be no doubt or uncertainty in regard to its 
terms :" Hall's Appeal, 60 Pa., 463. 

We think the learned master has overlooked the element 
of certainty, which is so deeply imbedded in the law of in- 
junctions. ' The facts are these. The plaintifiP and defendant 
were partners under written articles in the business of con- 
ducting a photograph gallery in the borough of Bangor. The 
plaintiff was privileged within a certain time to take charge 
of the aforesaid gallery, and in that event it was stipulnted in 
the articles that the defendant should "peacefully withdraw 
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to the above agreement well considered not to open oposision 
gallery in Bangor." Within the time limited the plaintiff 
"took charge" of the gallery, and the defendant withdrew, 
but soon after "opened an oposision gallery in Bangor." 

The present bill was brought to restrain the defendant 
from conducting this gallery, and the learned master has re- 
commended a decree to that effect, on the theory that the 
clause of the articles above cited operates a covenant that 
the defendant would not open an opposition gallery. It is 
quite possible that that was the intention of the parties, but 
can it be said that such an intention clearly appears from the 
language used ? Evidently the learned master did not think 
so, for after giving the matter the most patient consideration 
he says that he "can come to but one conclusion," to wit, the 
one above indicated. 

If we were under a complusion to have an opinion on the 
subject, as the master seems to have felt himself to be, we 
would probably reach the same conclusion reached by him ; 
but we recognize no such complusion, and even if we did the 
fact would still remain that the meaning of the language used 
is doubtful. This is fatal under all the authorities. The bill 
must therefore be dismissed. Other questions were discussed 
before the learned master, which he has disposed of with great 
intelligence. In fact, his whole report has been prepared wfth 
such conscientious care that it is fair to presume his attention 
was not called, as ours has been, to the element of doubt in 
the plaintilT's case. 

1893, Dec. 12. Exceptions sustained and bill dismissed 
at tiie costs of the plaintiff. 

The Northampton County Rqportsr. 
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OVERSEEHS OF THE POOR Or TUNKMAKNOCK W; OVERSEERS 

OF THE Poor of montrose. 

In the Quarter Sessiens of Wyoming County ^ No. if August 
SesssionSy i8g^. 



An order of ftmarnl is the fonnal aad ortefy me^kod provided by law for 
the tnmafer of* pauper from a place where be is not properly Ghargeable, or does 
not belong^ to another plaoe wlwre he is profMrly chargeable or does belong. 

Ordinarily sock remoTal involves the qnestlen of the pauper^ las. place of 
lagslseCtlenient but not always. It does where that is the basis of the lomoval but 



Where a wife beoomes chargeibkiaway from the plaoe of her husband^ resi'> 
denoe an order of removal may be properly tsken out to removo ker to the place 
where be resktes, although that be not his or her last legal Mtttoment. 

To remove her to the latter place would violate that provMon of the law i 

which says that husband and wife shall not be separated. I 

An order of removal erroneously -recited that the pisoe to which the pauper 
whs removed was her last legal settlement. Held, that this oouU he corrected, and j 

the order thereupon aflDbnned» 

Where a pauper is stek, and cannot be actually removed at the tbne) a oon- 
atmetive removal by the service of the order on the overse e rs is suflMeat. 

W. E. & C. A. Little for Tunkhannock. 

F, L Lott for Montrose. 

ArchbalD) p. J. specially presiding, July 12, 1894^ 
This is an appeal from an order of two justices of Wyom* 
ing county directing the removal of Loraine Murphy, a 
pauper, from the Borough of Tunkhannock, in said county, to 
the Borough of Montrose, in Susquehannna. The order was 
issued April 13th. 1893, and served May 15th, but the pauper 
was not delivered to the overseers of Montrose at the time 
not then being able to be removed on account of sickness. 
The present appeal was taken August 7th, 1893, to the next 
session after the service of the order, but was. not brought to 
a hearing until April 13th, 1894. 

The facts are as follows; J.oraiae Murphy, the pauper, is 



the wife of Jerry Murphy, and was married to him in August, 
1872, at Tunkhannoclc, where she was then living. She sub- 
sequently resided with her husband at Noxen, in Wyoming 
county, in Tunkhannock township, and in Tunkhannock 
bnrough, and in December following moved with him and the 
rest of his family to the Borough of Montrose, in Susque- 
hanna county. On February 3d, (893, Jerry Murphy, 
Loraine Murphy his wife, and four. children of. the said Jerry ,^ 
became a town' charge, and an order of relief in their behalf 
was issued to th^ overseers of the poor of "Montrose. They 
contin\ied to receive, relief under this.prder Mnt\l Ai>ril' t^R. 
1893, when Jerry Murphy succeeded in getting work and 
became self-sustaining. Soon after this, somewhere about the 
20th of April, Loriaine Murphy removed from Montrose,' and 
came to her mother's at Tunkhannock borough. She was 
pregnant at the time and was sick and feeble; and came there, 
to be confined. An order of relief was obtained on. the Over- 
seers of Tunkhannock for her support May 6th, 1893, but 
prior to that time, on April 1 3th, the overseers had taken Out the 
ordef of removal in question in this case, which was served, as 
we have seen, on May 15th. On May 24th Mrs. Murphy 
gave birth to a child at her brother's house in Tunkhannock 
township whither she had been moved, from her mother's 
house in the borough, her hu^ban^' Jjerry Murphy assisting in 
this removal. Whether this change wasf made bef'-re or after 
the service of the order of removal on the overseers of Mont- 
rose does not appear. Sixteen days iafter her confinement 
Mrs* Murphy went to Montrose, and in four weeks came back 
again to Tunkhannock borough, and, stayed there until the 
latter part of August or September following. At that time 
she moved to Noxen, thirteen miles from Tunkhannock and 
in the same county, where she npw lives. Jerry Murphy left 
Montrose in August 1893, and is now working at Pittston in 
Luzerne county. His last place of legal settlement was at. 
Scfanton in Lackawanna county, where prior to ]\x\y 1891 he 
lived for several years, renting a house at one time from one 
Mary Barrett for a year and a half, and paying a rent of six or 
seven dollars per month. 

Upon these facts, in my judgment, the order of removal 
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cannot be sustained. In the first placethe finding which is 
there made that the Borough of Montrose wais the last place; 
of legal settlement of Loraine Murphy is an error, which of 
itself is sufficient to call for the^setting aside of the order, to 
at leftst that extent. That Mrs. Murphy. had no setfTement 
in Montrose, is very clear. Her settlement at marriage he- 
came that of her husband, which, under the evidence, was at 
Scranton, and is not shown to have been since changed. As 
to a quasi settlement, while jt is true th^t her husband wsis 
still living at Montrose^he was no longer chargeable upon the 
district, having become , self-sustaining a iweek or. two before 
she came away. Had .she wandered away while the family 
was still receiving aid from the overseers, there. might .Jje. 
siome basis for sucih claim.; *She could then, perhaps, as the 
subject of, relief, .be regarded as having a quasi ..settlement 
there, as has been contended, just as in the case of Kelly 
Township vs.. Union, 5 W, & S. 535, or Taylor vs. Shenango,' 
I1I4 Pa. 394. But by the mere residence of he^ husband in 
Montrose, she acquired no settlement any more than he did, 
atnd a finding that she had done so was error. If the case, is 
to go by the matter of settlement, the removal should have 
been to Scranton, where, as has been said, the evidence shows 
that her husband had gained a settlement by renting. 

This finding of the justices arose no doubt from the mis- 
taken idea that a pauper can only be removed to his or her 
place of last legal settlement, and was inserted in the order, 
for the purpose of justifying the removal. This idea has also- 
pervaded the argument of counsel here. On the one side it 
has been contended that the removal was erroneous because 
the settlement of Jerry Murphy, and therefore that of his 
wife, was in Scranton, and the removal should consequently 
have been made to that place, and could be made to none 
other; the objection that this would separate husband and 
wife contrary to the statute being met by the suggestion that 
as they were already separated, the case did not fall within its 
terms. And on the other hand to meet the same supposed 
necessity, counsel for Tunkhannock have claimed a quasi 
settlement for Mrs. Murphy at Montrose because of herself 
and licr husband having been the subject of relief there. 
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Both of these contentions are somewhat aside from the issue, 
because they mistake the real purpose of such an order. An 
order of removal is nothing more than the formal and orderly 
method provided by law for the transfer of a pauper at the 
instant of the poor authorities from one place where he is 
not properly chargeable or does not properly belong, to an- 
other place where he is chargeable or does belong. Ordinarily 
iuch removal involves the question of the pauper's last place 
of legal settlement, but not always. It does if that is the 
basis of the removal, but it does not unless it is. T}iere may 
be other causes of removal as the authorities plainly recognize. 
Thus in Milton vs. Williamsport, 9 Pa. 49, where an insane 
pauper, who had become chargeable, and applied for relief in 
one district, was suffered to wander away into another, an 
order for her removal back from the latter to the former 
district yi^s upheld, although that ws^ not the place of her 
last legal settlement. A very similar case arose in this 
county, and was similarly disposed of by Judge Sittser, in 
Braintrim vs. Windom, 10 Pa. C. C. 250. Sq in Kelly Town- 
ship vs. Union, 5 W. & S. 535, where a pauper fpU sick and 
became chargeable in one township and was about to be re- 
moved to his last place of settlement, but became so sick that 
he had to be left with his son on the way, an order for his 
removal from the township into which he subsequently wan- 
dered to that where he first became chargeable was sustained. 
In addition to this we find it laid down in Burn's Justice, voL 
3» P^e 649, (17th edition, London, 1793): '.'Besides this 
general form of removal to the place of settlement there may 
be other removals as of wives to their husbands, children to 
their parents, apprentices or servants to their masters, or of 
persons brought illegally from one parish to another. 
* * Thus in the case of K. and 

Banbury, a constable without warrant biought a child from 
Broughton to Banbury ; two justices of Banbury made an 
order reciting the fact to return the child to Broughton there 
to be provided for according to law. The court held the 
order good for returning the child to the wrongdoers ; and 
therefore that part of the order was affirmed, but it ought 
not to be said to be there provided for; but they are to be 
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left to take their course according to law; therefore that part 
was quashed. Comb. 372.*' In this statement of the law we 
find the very case with which we have now to deal, that is to 
say the removal of a wife to her husband. It was not necess- 
ary, therefore, for the justices to go into the question of the 
pauper's settlement to justify the removal which they ordered, 
if it could be sustained on other grounds. 

But it must be conceded that if on other grounds the 
removal of the pauper to Montrose was properly ordered, 
that a wrong reason was given, or a mistaken finding em- 
bodied in the order, should not entirely avoid it. Let us see 
then if there are not other grounds. There is no doubt in my 
mind of the propriety of an order to remove a wife who 
becomes chargeable away from her husband to the place 
where he is at the time inhabiting without regard to whether 
it is the place of his settlement or not. That an order of 
removal may be made use of for this purpose is implied in the 
law already cited, and that a wife under such circumstances is 
to be removed to where her husband is, necessarily follows 
from that provision of the statute already referred to, which 
forbids the removal of a wife so as to separate her from her 
husbaiid. Any other constructien would do violence to this 
hjimane provision of the iaw. If a wife who, when she falls in 
need, happens to be apart from her husband, may on that 
account be temoved not to the place where he is, but t6 some 
other place which chances to be his last place of settlement, 
great hardships might result. The place of removal might 
be so distant that he would be unable to follow her, especialiy 
if there was a family of children to take along; or it njight be 
be a place where he would be unable to pursue his trade or 
customary employment, and tnus the whole household be put 
upon the town where otherwise it might in part at least be 
self-sustaining. It is true it is said by Williams, C. J., in 
Hartland vs. Pomfret, 11 Vermont 439, that "when a wife 
separates from her husband and intrudes into another parish 
she may be removed to the place of her husband's settlement," 
but this must be refered to an absolute separation such as 
would result from an abandonment of one by the other or a 
voluntary agreement to live apart. For it is well established 
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in the state from which this authority comes, as well as else- 
where, that without some such separation between them the 
one cannot be removed from the other by an order of removal 
as a. pauper. Northfield vs. Roxburg, 1 5 Vermont 622 ; 
Peacham vs. Waterford, 46 Vermont 154: Danville vs. 
Wheel ock, 47 Vermont 57 ; Hoylandswain vs. Carl et on, Burr. 
Sett. Cases, 813, 3 Burn's Justice, 532 ; Reg. vs. Stogumber, 9 
Adolph. & Ellis 622. It follows from this that the order to 
removb Mrs. Murphy to Montrose where her husband was 
then living was proper at the time. 

It may be contended, however, that Mrs. Murphy had 
separated herself from her husband, within the meaning of 
the exception recognized above. The difficulty with that is 
that the evidence hardly bears it out. It is true her sister 
Nancy Harding testifies that, "She said Jerry was ugly to her 
and she could not stay," but this besides being mere hearsay 
must be taken with reference to all the attending circum- 
stances. She was sick and approaching her confinement, and 
conceding that her husband was harsh, it may well have 
seemed a relief to her to withdraw to her mother's until her 
child was born without any intention of really separating from 
her husband. Even without any difficulty between them this 
would not be an unnatural proceeding. And fn confirmation 
of this idea we have the positive testimony of Jerry Murphy 
• that the way she came to leave Montrose was^ that "she was 
about to be confined, sick, and wanted to be with her 
mother." If there is any conflict between this and the de- 
claration of Mrs. Murphy which is repeated here by her 
sister, that which is not evidence must give way to that which 
is. 

The final question then is. Should the order of removal, 
which is thus found to have been properly issued, so far as it 
requires the return of Loraine Murphy to Montrose, be now 
affirmed? Mrs. Murphy, as we have seen, was not removed 
at the time the order was served, not being in a condition to 
be taken ; but her recovery from her confinement was not long 
delayed. Her child was born May 24th, and sixteen days 
afterwards she was so far able to be about as to go to Mont- 
rose, where she remained some four weeks. It was the 
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undoubted duty of the overseers of Tunkhannock to actually 
remove Mrs. Murphy and deliver her into the qharge of the 
overseers of Montrose as soon .as it was reasonably possible 
after she had recovered. Her own voluntary visit there does 
not. of course, take the place of this. It was not in pursuance 
of the order of removal, nor did she pass into the charge of 
the. overseers there. In this duty of delivering over the 
pauper the oversears of Tunkhannock have entirely failed, 
and it is now probably not within their power to meet it. 
Soon after the service of the order, as we have seen, with the 
assistance of her husband, she removed from the Borough of 
Tunkhannock to the Township, then went to Montrose for a 
time, returned to the borough, and finally removed to Noxen 
where she now resides. In the meantime Jerry Murphy has 
himself gone away from Montrose, and is living at Pittston in 
Luzerne. The pauper on whose account this order of 
removal wLs issued is therefore now no longer the subject of 
relief hy the overseers of Tunkhannock, nor in their charge, 
nor is ber husband at the place to which the order directs her 
to be removed. Under these circumstances, if it is afHrmed 
and enforced, the overseers of Tunkhannock would have to 
proceed to Noxen and get her, and transport her to Montrose 
where her husband, on whose account the removal there alone 
is justifiable, does not live. Had the order been promptly 
carried out after Mrs. Murphy had recovered from Her con- 
finement, she would have been returned to her husband and 
his family, and it would then have been for the overseers of 
Montrose to remove the whole family, if they continued to be 
a charge, to Scranton, the place of their legal settlement ; or ' 
if not the necessary subjects of relief, husband and wife could 
have together gon^e where the opportunity and necessity for 
finding employment took them. It will thus be seen that the 
occasion for this order has gone by. The facts which existed 
at the time have changed," and we must adjust ourselves there- 
to. Although, then, the order was justified at the time it was 
made, almost by the time the appeal was taken, by the failure 
of the overseers of Tunkhannock to deliver the pauper, and by 
the removal of the husband from the place to which she was 
to be removed, the foundation had been taken from under the 
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order, and it must now accordingly fall. 

The requests of the respective parties for certain findings 
of fact and law have been virtually disposed of by what is said 
above, but to meet the requirements of the statute they are 
formally answered as follows : 

plaintiff's requests for findings of fact. 

I. That Loraine Murphy is the wife of Jerry Murphy. 
Ans. Affirmed. 

II. That on the 14th day of August, 1892, they were 
married and lived at Noxen, Monroe township, in said 
(Wyoming) county. 

Ans. Affirmed. 

III. That in September, 1892, they moved to Tunkhan- 
nock township, and resided there until November, 1892, when 
they moved into Tunkhennock borough, and resided there 
less than one month, but acquired no settlement therein. 

Ans. Affirmed. 

IV. That in December, 1892, the said Jerry Murphy 
went to- Montrose borough to work, and moved his family 
there. 

Ans. Affirmed. 

V. That at that time his family consisted of himself, his 
wife and four children. 

Ans. Affirmed. 

VI. That while residing at Montrose on the 3d of Feb- 
ruary, 1893, he and his i^ife and family became a charge upon 
the said borough of Montrose by virtue of an order of relief 
directing the overseers of said borough to receive and provide 
for them until the said Murphy could secure work or be re- 
moved to the place of their last legal settlement. 

Ans. Affirmed. 

VII. That the said overseers did take charge of and 
furnish relief up to sometime in April, 1893, but did not 
attempt to remove them to their place of settlement. 

Ans. Affirmed. 

VIII. That in the second week of April, 1893, the said 
Loraine Murphy was large with child and otherwise sick, and 
in this condition was allowed to wander from Montrose and 
come to Tunkhannock ; that she could not walk from the 
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train on which she came without assistance, and was not able 
to get up out of her chair without help, and that she gave 
birth to a child about four weeks thereafter. 

Ans. It cannot be said that so far as the overseers of 
Montrose are concerned Loraine Murphy was allowed to wan- 
der from their charge. She was not under their charge at the 
time she came from Montrose to Tunkhannock, and they had 
nothing to do with, nor any responsibility for her leaving the 
one place and coming to the other. Otherwise the point is • 
affirmed. 

IX. That on the 6th of May, 1893, an order of relief for 
her was directed to the overseers of Tun'khannock borough 
who took charge of her until she was removed to Montrose 
under an order of removal, which is the one appealed from 
which order was issued April 13th. 1893. 

Ans. The facts are as stated in this point except that it 
cannot be found that the overseers of Tunkhannock took 
charge of the pauper until she was removed to Montrose. 
They only took charge of her for a time, and they never re- 
moved her under the order of removal. 

X. That at the time the said order of removal was issued 
and executed the said Jerry Murphy was residing in Montrose 
borough. 

Ans. Affirmed. 

XI. Tha4 the said Jerry Murphy never had a settlement 
in Tunkhannock borough. 

Ans. Affirmed. 

plaintiff's points of law. 

I. That by becoming in need of relief and actually 
becoming a charge upon .the Montrose Borough Poor District 
by virtue of the order of relief to the overseers of that district 
directed, Jerry Murphy, his wife the pauper, and his children 
obtained a quasi settlement there. 

II. By this quasi settlement the burden was cast upon 
said district to maintain the pauper until she could be legally 
removed to her legal settlement, to ascertain that settlement 
and to remove her thereto. 

Ans. These two points I will answer together. It is 
immaterial to decide whether the pauper obtained a quasi 
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settlement at Montrose by becoming a charge upon and re- 
ceiving relief from that district, because at the time the order 
of removal issued in this case neither the pauper nor her hus- 
band were receiving relief from nor were they a charge upon 
the district. The points are therefore refused. 

III. That the order of removal appealed from in this 
case restored her to the care and custody of that district who 
were charged with the duty set forth in the second point. 

Ans. This is refused, based upon what is said in answer 
to the first and second points. 

IV. That if her husband had a legal settlement other 
than th^t in the district under the circumstances of this case, 
the overseers of Tunkhannock borough were not bound to 
ascertain it, and if ascertained could not remove her thereto. 

Ans. Affirmed. 

V. That the order of removal from Tunkhannock to 
Montrose was legal and should be confirmed and (he appeal 
be quashed. 

Ans. The order of removal was legal and proper at the 
time it issued, but by reason of circumstances which are given 
in the opinion of the court it cannot .now be confirmed. 

VI That if she were not actually receiving relief from 
Montrose at the time she left there, but wa^ on account of 
her condition liable to become a charge, and in that condition 
came to Tunkhannock, and there became a charge within one 
month, it was proper and legal for the overseers of Tunkhan- 
nock to remove her to Montrose where her husband continued 
to reside. 

Ans. Affirmed. 

DEFENDANT'S REQUESTS FOR FINDINGS QF FACT. 

I That Loraine Murphy, the pauper m the case, during 
the time she resided at Montrose, was the lawful wife of Jerry 
Murphy whom she married August 14th, 1892, and lived with 
him at Noxen, Wyoming county. Pa., until September 1892, 
when they moved to Tunkhannock township in November of 
the same year. Murphy then rented and moved into a house 
in Tunkhannock borough, paid a month's rent, and lived 
there until the day before the following Christmas, when he 
moved his family to Montrose. 
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Ans. Affirmed. 

II. That prior to her marriage with Murphy she lived in 
and near Tunkhannock for a number of years. 

Ans. Affirmed. 

III. That at the time she left Tunkhannock and moved 
to Montrose she was not in good health, and was pregnant 
with child, in which condition she I'emained and continued to ' 
remain during her stay at Montrose, and which same con- 
dition existed at the time she returned to Tunkhannock. 

Ans. Affirmed. 

IV. That at the time the said Loraine Murphy left 
Montrose and returned to Tunkhannock she was not a charge 
on Montrose, and had received no assistance from the poor 
authorities for sometime prior thereto. 

Ans. Affirmed. 

V. That the Qverseers of TunkhannocK were forbidden 
by the said Jerry Murphy to furnish any assistance to Loraine 
Murphy and that they never did furnish any assistance or 
relief to her, the said Loraine Murphy. 

Ans. This point may be separated. The first part that 
the overseers of Tunkhannock were forbidden by Jerry 
Murphy to furnish any assistance to his wife is affirmed. The 
balance of the point is refused. 

YJ. . That at the time the said Loraine Murphy left 
Montrose and went to her mother's at Tunkhannock, she was 
a wofiian in the prime of life, 39 yeacs old, intelligent and 
mentally sound. 

Ans. Affirmed. 

VII. That the order of relief addressed to the overseers 
of Montrose was to cover an emergency ; it directed that 
relief be furnished until said Murphy could obtain work, &c. 
Murphy obtained work and neither he nor his family were 
receiving aid from Montrose at the time the said Loraine 
Mufphy left MontroSe and returned to Tunkhannock. 

Ans. Affirmed. 

VIII That at the time the said Loraine Murphy married 
the said Jerry Murphy he, the said Jerry, was legally settled 
in the City of Scranton, Lackawanna county. Pa., which 
settlement continued and existed at the time of taking the 
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order of removal in this case. 

Ans. Affirmed. 

IX. That neither Loraine Murphy nor her husband, 
Jerry Murphy, under ihe poor laws of this Cominonwealth 
h?id a settlement in Montrose at the time of taking out the 
order of removal in this case, and never had. 

Ans. Affirmed. 

defendant's points of law. 

I. That under the terms of the order of relief directed 
to the overseers of Montrose when Jerry Murphy obtained 
work and assistance was no longer needed from Montrose, all 
legal obligations ^y reason of such order of relief were 
discharged. 

Ans. AffirmeH. 

II. That under the fifth section of the Act of June 1836, 
which provides for furnishing relief to any poor person within 
the district not having a legal settlement therein who shall 
apply for relief, &c., an application for reimbursement for such 
relief furnished must be made to the court of the county in 
which the district is located. 

Ans. While this may be a ct»rrect proposition of law its 
application to the present case I do not see, and therefore I 
decline to answer it one way or the other. 

III. The court is requested to take judicial notice of the 
fact that Montrose is in the County of Susquehanna and that 
Tunkhannock borough is in the County of Wyoming. 

Ans. Affirmed. 

IV. That township overseers undertaking to remove a 
pauper are bound to remove him to his last place of legal 
settlement ; if they proceed to remove him elsewhere the 
Court of Quarter Sessions on appeal will properly qua^h the 
order of removal. Jordan vs. Mount Pleasant, 10 Pittsburg 
Legal Journal 115. 

Ans. Ordinarily this is true, but it is not true in every 
case, and this is one where it is not. Refused. 

V. That under all the facts and circumstances in this 
case it was the duty of Tunkhannock to remove the pauper ta 
the place of her last l<;gal settlement. 

Ans. Refused. 
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yi. That the order of removal in this case should be 
quashed, and Tunkhannock adjudged to pay Montrose reason- 
able costs and charges in contesting the same. 

Ans. The first part 6£ this point is affirmed: The second 
part is refused and reserved. 

As the result of these considerations and conclusions the 
^peal is sustained, and the order of removal is set aside. 
The question of the costs is reserved for further consideration. 



Subsequently an application for a reargument was made 
by the overseers of Tunkhannock, on the ground that suffi- 
cient had not been given by the Court to the service of the 
order of removal as a constructive delivery of the pauper, and 
a re-argument was ordered. 

C. A. Little, for Tunkhannock. 

The panpor wM.nbt abtoto be remored, and all that wm recialredof tfaeoTer- 
•eon of Tnnkhaimoolr imdir Hie xAKmnmbKoem wm to nrye tl^ order of ^Mnoval on 
the oveneera of Montron, wbioh thej did. 

Therwftw the reqxjiMlbmty for the paaperrntod with the boroufl^oC Urn- 



F. /. Lott, for Montrose, contra. 

Archbald, p. J. Sept. 4, 1894. As the outcome of 
the former argument it was held that the order to remove 
Mrs. Murphy from Tunkfaanaock where she had become 
chargeable to Montrose where her husband then resided 
was well taken out at the time, but. notwithstanding 
this, the appeal of the overseers of Montrose i^as sus- 
tained, and the order set aside on the ground that after the 
service of the order the overseers of Tunkhannock 'had taken 
no steps to actually remove and deliver the pauper when she 
recovered from her confinement. The somewhat anomalous 
result was thus reached of deciding the principal question in 
the case in favor of the removing district, and yet giving 
judgment for its opponent in the end. The re-argument has 
convinced me that this was a mistake. It was brought about 
by not giving sufficient consideration to the legal effect of the 
service of the order of removal on the overseers of Montrose. 
The evidence clearly shows that the pauper was sick at the 
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time and unable to he removed. Under the circumstances 
the law excused and dispensed with aii actual physical trans- 
fer, and was satisfied by a construcive removal effected by the 
service oi the order. Donegal vs. Sugar Creek, 20 W. N. C- 
307 ; Walker township vs. Perry Co. 156 Pa. 426. After such 
service the removing district was relieved from further 
responsibility for the pauper who was forthwith cast upon the 
overseers of the district to which she was ordered to be re- 
moved the same as though she had beeii actually delivered 
into their charge. It was error, therefore, to hold as I did 
that a duty as to the maintenance. and removal of the pauper 
still rested upon the overseers of the removing district, and 
to rule the case upon that theory; the contrary of this was 
true, and the conclusion erroneously reached as the result of 
it must be corrected. When this has been done the case will 
be found to be relieved from the peculiar condition tb which 1 
have alluded into which it was thereby cast. 

Before that, however, one or two other matters must be 
disposed of. As before stated the justices were in error in 
finding that Montrose was the last place of legal settlement of 
the pauper, but this is not fatal to the order. The real reason 
for the removc^l was that it was the residence of her husband, 
Jerry Murphy, and an amendment tp that effect may be 
made. The court is expressly authorized by the statute to 
amend any defect of form so as to have the case determined 
upon its merits ; and while this may be something more than 
a mere amendment, yet it will hardly be argued that the 
removal must be set aside because a wrong reason was assign- 
cd ior it. 

That the order of removal was apparently taken out 
before' an order of relief was obtained is immatctrial. Counsel 
for Tunkhannock assert that a- mistake in the date of the 
order of removal was made by the justices, and that it should 
be May 13th instead of April. But however this may be, the 
order recites that the pauper has become a charge, and this is 
sufficient without an express order of maintenance. Bradford 
vs.-Keating, 27 Pa. 275. 

My former judgment in the case must, therefore, now be 
knodiiied by What is said above, and as part of this the answers to 
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the plaintiff's fifth and the defendant's sixth points of law 
must be recalled, and these points disposed of as follows : 

Sth point of plaintiff. .That the order of removal from 
Tunkhannock to Montrose was legal and should be confirmed 
and the appeal be quashed. 

Ans. This is affirmed.. 

6th point of defendant. That the order of removal in 
this case should be quashed, and Tunkhannock adjudged to 
pay Montrose reasonable costs and charges in contesting the 
same. 

Ans. This point is refused. 

As the result of these conclusins. 

The.former judgment of the court sustaining the appeal 
is recalled, and it is now ordered and adjudged that the order 
of removal. b^ amended insofar as it finds that the Borough of 
Montrose was the last legal settlement of said Loraine 
Murphy, and the. said finding is stricken out, and thereupon 
the said order of removal as so amended and corrected is con- 
firmed, the said Borough of Montrose a.t the time the said 
removal was ordered being, the residence of Jerry Murphy, the 
liiwful husband of the said pauper; and the overseers of the 
Borough of Montrose are hereby urdeied to pay to the over- 
seers of Tunkhannock their reasonable costs and charges in 
this behalf expended. 
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SHAEFFER'S ADMIN'R VS. GEARY'S HEIRS. 

In the Court of Common Pleas of Daupkim County, January 

Term, 1894^ No. 124. 

EVIDENCE — INTEREST OF WITNESS^-COWYlNCENCY. 



A ooDtinsont Intawt, dcpoMlflnt on tlM ptwibk dofllb In tte UMIiiie oT a 
witaoioC ftiidilld, ftom whom be might inlMri aalntwMthitlkBMiliJerti&ean- 
trovenj, to too nmote to dtoquftUfj him fro«ii tMtif^ing. 

Misi Ptius. Ruling on testiropny. 

In 1S87 ^eary signed a judgment note in favor of Rebecs 
Shaeffer, which was entered of record after her death. She 
died in 1889 ^^^ Geary died in 1891. The judgment was 
opened in 1893, and this issue was directed to determine 
whether payment has been made in whole or in part. 

Upon the trial the plaintiff called h witness to testify to 
admissions .made in 1889 by Geary to. Mrs. Shaeffer. The 
witness had married a daughter of Mrs. Shaeffer, who had 
borne him two children stiii living/ ^d had died in the life- 
time of her mother. He was objected to as incompetent 
because of interest adverse t6 Geaiy, the reason assigned 
being that his children, had a dear adverse interest, and that 
he might possibly inherit from thenl. 

/. /. C/iamberlin and John E. Fox, jfor plaintiff. 

/. C. McAlarney, J. S. AUeman a3nd H. L. Nissley, for 
defendants. 

McPherSON, J., Jim. 17, 1894, overruled the objection, 

saying that the witness had no legal interest whatever ; that 

the verdict and judgment could not direeily affect him ; that 

hit contingent interest (dependent on the possible death 

intestate ia his own- lifetime of one or both of his children) 

was t6b remote to be- taken inta-accouut ; but that the jury 

might consider the relationship as a matter touching his 

credibility. 

[Legal InteUigenoer.] 
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Bolton's Estate, 
In the Orphans" Ceurt of Philadelphia County, October Term^ 

/<?p?, No. 112. 
EVIDENCE— CONTENTS OF LOST INSTRUMENT— PROOF RE- 
QUISITE TO ESTABLISH. 

. Tn nninr fn iiflfcm tlw miitwiti iif ii 1ml ]«£»■ , Hm Iwillimiij iif ii wlhw iwiitlit 
to reprodiice it wHit ^whonmplgiimi— iid accuracy tiikt no doobt ihall. nnMin of ■ 
thechanotaroCtfaB faHtanoMnt. TIm tMtimooy of a witoM to faMwIlldent who 
oannotgliRB the date and tlio imudo oT the nbtcribiiig witeeai, and who doei not 
know the haadwyMng of tfao maker, or whether the amount named as pajable hilt 
1 1^ the wttneee from faiepeotkxi of the paper or from deolagatione of 



Where the arldenoe prodtioed seeb to ofaarge a married woman ' 
oaned to her hoebmal to so Into biMineBB, It to pi. hil7 faioompatBat ; ftr if ] 
ble at all, ihe would be keld ae eoretj or gnaiantor for her hnebandf whioh to for- 
bidden by the Aeti of 1897 and 1888. 

Exceptions to adjudication. 

H:M. H^iTi;;^/, for. exceptions. 

./. Weaver, contra. 

Ashman, J., March 3, 1894. Tb^ declarations of the 
decedent, made in the absense of the alleged debtors, that he 
had loaned money to his daughter and her liusband, were 
certainly not evidence by which to charge the share of the 
daughter in the estate of decedent ; and if they were, they 
were cbunter-balanced by his other declarations that he had 
made a gift of the money to the'husband. The witness how- 
ever, who detailed the declarations as to a loan, went on to 
say that the decedent showed her a paper signed by the 
daughter and her husband, which set forth, to use the words 
of the witness, that ''they had borrowed it and promised to 
pay it back monthly." She was unable to give the date of the 
instrument, or the name of the subscribing witness ; and she 
did not profess to know .the handwriting of any of the parties 
to it, nor did she say whether she learned the amount which 
the paper purported to represent, from an inspection of the 
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document, or from the declarations of the decedent. The 
paper itself never turned up afterwards. Of all methods of 
proving the contents of a lost writing, the resort to the 
memory of one who has read it, is the most desperate, and 
under the rule, which once obtained, it was permitted only 
when all others had failed : i GreenL, § 84. n. That rule, it is 
true, no lotiger prevails in England, and there are no degrees 
of secondary cvidenceX2 Best on Evid., § 48s)> or as Parke, 
B., intimated, there is no sych thing as tertiary evidence: 
Gilbert vs. Ross, 7 M. & W. 105. But the memory of the 
witness ought at least to reproduce the contents of the paper, 
with such approach to completeness and accuracy, that no 
doubt shall be left of the character and scope of the instru- 
ment. This is the established rule where a will has been lost, 
concerning which the text-writers say that its content^ cannot 
be proved, unless by the clearest and most stringent evidence: 
2 Greeni. on Eyid., § .688 a. The greatest iniustfce may be 
done, and in this case ^certainly will be done, if any other 
theory shall prevail. The witness k ft in absolute uncer 
tainty the date of the instrument, the authenticity of the 
signatures of the contracting parties, and the name of the 
subscribing witness. Hence the party sought to be charged 
will be shut out from pleading the statute of limitations or 
from showing that her signature was forged A still stronger 
reason for adjudgring the . evidence incompetent«i and which 
-really supersedes the reasons which have been advanced, is 
that the money, whether given or loaned, was intended to be 
used in the business carried on by the husband. The wife, 
therefore, if she signed at all, sighed as surety or guarantor 
for her husband, and thus assumed a responsibility, which was 
forbidden by the Act of 1887, as it is also forbidden by.r^the 
Act of 1893. 

The exceptions- are dismised. 

[The Legal Intelligenaer.] 
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McDowell's Estate. 
In the Orphans* Court of Mercer County, June Term, iSp2, 

No. 57. 

LEGACIES— ABATEMENS THEREOF— SALE BY TESTATOR OF 

PART OF LAND CHARGED WITH LEGACY 

A teitetor de^rised oectain tracts of land to a devisee, and chio^^ with 

the payment of a legacy. Before his death he sold eome of the land. Bt\d^ that 
the legacy sufliered no abatement thereby, since the intention of the testator, as 
thus indtoated, was Ihat the devisee of the land, not the legatee, was to take less, 

Petition of Eva J. Hazen for a decree requiring payment' 
of a legacy g^ven her by the will of Josiah McDowell, do- 
ceased, and charged on lands devised to R. J* McDowell. 

From the petition and answer, it appeared that the lands 
upon which the legacy was charged by the will, consisted of 
several tracts. The testator aliened some of these in his life- 
time, after the date- of will, and it was claimed by the respon- 
dent that, on account of this, the legacy should abate pro- 
portionately. 

Miller & Gordon, for petitioner. 

Griffith & Moore, contra, 

Mehard, p. J., Feb. 12, 1894. The learned counsel for 
the parties to this controversy did not direct our attention to 
,a case where the facts were similar to those shown by the 
petition and answer, nor have we- been able to find one. The 
doctrine of abatement has been carried farther in this state 
than in England, but that has grown out of the difference in 
the liability of testator*s real estate for the payment of his 
debts ; and the cases hav* arisen where the testator's expecta- 
tion, as shown by the will, was disappoin^ted through a sale of 
his land for the payment of his debts. See Loomis* Ap., , ro 
Pa. 387 ; Teas' Ap.. 23 Pa. 223 ; Armstrong's Ap., 63 Pa. 312.; 
Knechi's Ap., 71 Pa. 344; Snyder's Ap,, 75 Pa. 49 1. 

"Abatement in sfuch case is the act of the law, taking into 



864 LAOKAWANSA JUtttaT. 

view the whole scope of the will and the actual intent of the 
testator, and arriving at ivhat, it is believed, would be the in- 
tention of the testator, had he known of the deficiency, and 
undertaken to make the abatement himself. The intention of 
the testator, as gathered from his will, is therefore still the 
polar star of interpretation, and of the adaptation of the 
abatement to the new situation, which then must be reached 
on the principles of justice and equity :'* Knecht's Ap., 71 Pa. 

544. 

In this case the legacies in question are in their nature 
specific They were made a charge on the lands devised to R. 
J. McDowell. The benefit intended for the devisee was the . 
surplus: of the value of the lands after deducting the legacies. 
The situation upon which the abatement is asked is n<>t one 
which has arisen since the death of the testator, and of which 
he was ignorant, but it arose in his lifetime, and was caused 
by his own acts. What inference should be drawn from the 
fact that, after the will was executed, the testator sold some 
of the lands devjsed, and yet left these legacies unchanged 
and charged on the remaining lands? He undoubtedly in- 
tended to lessen the devise, for that was the plain. effect of his 
act. But does not the fact that; ht .left his will unchanged 
show that he did not intend to lessen the legacies? In other 
words, the tes ator left to the devisee the reminder of a cer- 
tain minuend after subtracting a certain subtrahend ; after- 
wards he lessened the minuend, but left the subtrahend 
unchanged. The intention of the testator, as thereby in- 
dicated, we think, was, that the whole difference should be 
found in the remainder. It is therefore considered that these 
legacies ought not to abate. See Loomis* Ap., 10 Po. 390. 

And now it is ordered, adjudged and decreed, that R. J. 
McDowell pay to Eva J. Hazen the legacy bequeathed to her 
in the last will and tiestament of Josiah McDowell, deceased, 
and charged on lands devised to said R. J. McDowell, to wit, 
fifty dollars, together with interest thereon from May 24, 
.189a, and the costs in this case, the same to be paid within 
twenty days after the" filing of this decree ; and if not so paid, 
then leave is given to the said legatee to issue a levari facias 
for the collection of the same. 
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Northampton County. vj. Lehigh University. 
fu the Court of Common Pleas of Northampton County, 
TAXES — EXEMPTION FROM— ACT 9 FEBRUARY, 1 866, P. L., 23. 

Where money donated for the nses of a onivenlty k exempt from taxation, 
real'eafcato pnrchaBed with the money, the real estate being held ezduaiTely for the 
naae and purposes of the miivenlty, isalso exempt. 

Case stated. 

The facts are contained in the following case stated: 

"Defendant is a university maintained by private charity, 
and incorporated under special act of assembly, approved 
February 9, 1866, P. L., 23. 

The founder mentioned in said act was Asa W. Packer, 
who donated five hundred thousand dollars in cash and cer- 
tain real estate, to wit : fifty acres as mentioned in the act, 
and certain other subsequent donations. Said fifty acres are 
situate in the Second ward of the Borough of South Bethle- 
hem, in said county of Northampton and state of Pennsyl- 
vania. 

With the proceeds of said subsequent donations from said 
founder, the defendant afterwards purchased from certain 
. people several lots and tracts of land, amounting in aU to 
about seventy-seven acres, situate on th& mountain sidp, im- 
mediately south of the university park, and separated there- 
Crqm by a. public road. 

On two lots, 40 fc;et by 140 feet, being part of said seven- 
ty-seven acres, are two dwelling houses which were on the 
land when purchased by the university; emplpyes of said 
defendant occupy said houses, and an amount equal to a just 
rent for said houses is deducted from their wages. 

All o( said land was purchased to preserve the water sup- 
ply of said institution and is held and used exclusively for the 
uses and purposes of said institution. 

That the aforesaid real estate has been assessed in the 
last assessment of jhe borough of South Bethlehem as taxable 
for county purposes, and a tax of $30.94 assessed upon all of 
the said real estate. 



. I 
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If the court be of the opinion that the.real estate aforesaid 
is taxable for county purposes, the judgment to be entered 
for the defendant. 

The costs to follow* the judgment and either party re- 
serving the right to sue out a writ of error therein." 

Geo. W. Geiser^ for county commissioners. Statutes which 
strip the government of any portion of its prerogative or give 
exemption from a general burden should receive a strict 
interpretation , Academy of Fine Arts vs. Philadelphia coun- 
ty, 22 Pa., 496. See also Pittsburgh vs. The Home of the 
Friendless, 3 Co. C. R. 390; Thiel College vs. Mercer County, 
loi Pa., 530. 

/. Davis Brodhead for defendant. The Act of 9 February, 
1866, P. L., 23, exempts Lehigh University from the payment 
of t «xes. See also County of Northampton vs. Lafayette 
College, 128 Pa., 132. 

The opinion of the court was delivered by 

Schuyler, P. J. The munificent founder of Lehigh 
University, the defendant in this case, donated both money 
and land to the university, which donations, including the 
land, "so long as the same are held or used for the purposes 
of the institution." are by its charter "free and exempt from 
taxation." With a portion of the money thus donated the 
defendant bought other land, which, according of the case 
stated, "is held and used exclusively for the uses and pur- 
poses of the university. The sole question is whether the 
land so bought is taxable. We think tiot. The leg'slature 
certainly never intended that the money donated should 
remain idle under the penalty of taxation. If it had been 
invested in bonds for the use of the university it could hardly 
be pretended that the bonds would be taxable under a power 
to tax bonds generally. We cannot see why the rule should 
be different where the money is invested in real estate, so 
long as the real estaie is held and used, as is admitted here 
"exclusively for the uses and pufpo§e«." of the university. 
We think, therefore, that the defendant i« entitled to judg- 
ment. 

1893, Nov. 13. Judgment is entered for defendants 

[Northampton Oaunty Reporter.] 
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In RE: John C. Mercer Home. 
/ft the Orphans' Court of Montgomery County, No, 7, June 

term, i8gj. 
WILLS — CHARITIES— TRUSTS— REAL ESTATE— ACT 1 8 APRIL, 

1853 

Where real estate is devind to a charity, the deed to be made by the executor 
■ to a corporatioo formed to administer the trust, an application for the sale of part 
of the land so devised mider the act of April 18, 1858, must be made in the Orphans* 
Court. 

Where the devise is a gift of land from motives of charity and not a dedicaticn 
of land to charitable uses, and there is no prohibition of alienation, the land may 
be sold under the act of 1858 upon good cause shown. 

Exceptions to report of ayditor. 

B. E, Chain, Esq., for application. 

Geo. IV. Rogers, Esq., contra. 

The opinion of the court was delivered by 

SWARTZ, P. J. The auditor finds in favor of the applica- 
tion. His well considered report is self sustaining. We are 
satisfied that it is the duty of £he court to lend its aid in the 
consummation of the sale. 

There is nothing in the will of Ann Jane Mercer clearly 
indicating an intention to restrain alienation. In the absence 
of such intent the law will not tolerate the imposition of a 
condition against alienation. 

The purposes of the charity do not demand that the one 
hundred and eighty-five acres of land should remain intact. 
The twelve disabled clergymen do not need them as a home. 
How can the scattered farm buildings and dilapidated mill 
add to the comfort of the inmates of the mansion-house ? 

They are helpful to* the charity only so far as they pro- . 
duce revenue. 

Counsel for the exceptant contends that the use of the 
word "home" indicates an intent to dedicate perpetually the 
land itself. But, as already shown, such intent cannot be 
inferred from the use of the word, when we consider the ex- 
tent, character, situation and improvements of the land. 

There is no prohibiti6n against alienation ; on the con- 
trary, there is an implied permission clearly expressed to sell 
for the use and purp se of the Home. That such sale for the 
use of the charity may be carried out, the land is granted to 
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the corporation, its successors and assigns, . 

The directions to convey the real and personal property 
to the corporation, "to be used and occupied solely fur a 
home/* if it stood by itself, might be considered a condition 
against alienation, but it ought not to outweigh the prior 
permission to sell for the use of the Home. If the testatrix 
intended to forbid alienation, she failed to clearly express 
such intent. We can, we think, give full effect to her will by 
treating the bequest as ''a gift of land from motives of charity" 
and not "a dedication of land to charitable uses": Griffitts vs. 
Cope, 17 Penna. St. R., 96. 

We are of the opinion that the corporation acquired the 
real estate by last will. The proceedings should therefore be 
entitled in the orphans* court. It is *:rue there was a deed 
from the residuary devisee; but, if we are correct in our inter- 
pretation of the will, the corporation took nothing by this 
deed. The grantor had nothing to convey. The auditor 
finds that under the will of Mrs. Mercer the corporation 
•acquired an absolute free simple title. If this be so, then the 
dtied of the residuary devisee added nothing to the estate 
already acquired. Nor do we see how the deed, by the 
direction of the testatrix to the corporation, can be said to 
constitute an estate derived partly by deed. This deed shows 
upon its face that the estate granted is acquired through the 
will. The deed did not enlarge the e.state. It may be said 
the title came through this trustee, but the act of April 27, 
1855, P. L. 369, does not speak of title : out the test is, from 
what source was the estate derwedf. 

The first exception is therefore sustained: This, however, 
is a matter of small moment, as the parties are willing to 
have the proceedings certified to the orphans* court. The 
only real controversy before us relates to the power of the 
court to order the sale. 

The other exceptions are dismissed and the decree sub- 
mitted is approved. 

The prothonotary will certify the entire proceedings to 
the orphans' court, to the end that the proper record may be 
made and preserved in said office. 

1 893, October 2. 

[Montgomery Law Reporter.] 
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Snyder vs. Hemingway et al. 

In the Court of Common Pleas of Northampton County. In 
Equity^ No. 2, October Term, iSpj. 

EQUITY— PRELIMINARY INJUNCTION— CONTINUANCE OF. 

Whero there \b a claim of right in an application for apreliminary injunction, 
anstained in some dqgree by affldaTiti, a court of equity will continue the injnnotiQn 
nnta final hearing to present either party settling the dlspnte by f oroa 

Sur motion to continue preliminary injunction. 

W' S. & M. Ktrkpatrick for motion. Injunction is a 
prbpei* reniedy where the defendants are not in possession 
although claiming a title adversely to the plaintiffs, and where 
the subject matter in dispute may be destroyed or injured. 
See Rhea vs. For§ytb, 37 Pa., 507 ; Osterstock vs. Hebbcrling, 
I L. y. L. R., 368 j Witfd Gap and Del. R. R. vs. P. S, & N. 
E. R., I Max., 181. The court will not try a disputed title at 
this stage. ' 

John C. Merrill and H. J. Steele contrsu Where plaintiff's 
titles is doubtful an injunction will hot be granted: 10 Am. & 
Eng. Eucy. of Law, 780. Where the affidavits of defendants 
deny the equities of plaintiffs bill it is error to award a pre* 
liminary injunction : McCartney vs. Cassidy, 141 Pa., 453 ; 
Delaware R. Co. vs. Newton, 137 Pa., 314; Black Lick Mfg. 
Co. vs. Saltsburg Gas Co., 139, Pa., 449. 

The opinion of the court was delivered by 

Reeder, J. One of the plaintiffs, Mary Spyder, is the 
owner in fee of a two and one-half story double fr*:me dwell- 
ing house, on the north side of Walnut street, in the •'ity of 
Easton. She acquired title to the premises on the isl of 
April, 1 88 1. Charles L. Hemingway is the owner of an 
adjoining property, and has entered into an agreement of sale 
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with George Bellis, another one of the defendants, for the sale 
of these adjoining premises. 

It would seem from the deeds of the plaintiffs and de> 
fendants that three feet four inches of the defendants' prop- 
erty, which constitute an alley-way, are overhung by the 
plaintiff's buildings, and has been in that condition during the 
more than twelve years that he has been in the peaceable and 
undisputed occupancy of the house. The right to maintain 
the building in this position has been a disputed one, not only 
between the plaintiff and the defendant, but between the 
plainti/fs' predecessors in title and the. defendants. This dis- 
puted right the defendants undertook to decide for them- 
selves, and to carry into effect their decision, not by an appeal 
to the proper tribunal, but by for«e — by going upon the 
plaintiffs' dwelling and sawing off three feet four inches from 
the end thereof. Before they had completed this undertaking 
the plaintiffs applied to this court for a preliminary injunction, 
and the court intervened to protect j^hem in the peaceable 
occupancy of their property until the legal titie thereto should 
be decided in the proper forum. 

The defendants now ask us to decide this question of 
right upon this motion upon affidavits taken ex parte without 
the court's having had an opportunity to hear the witnesses, 
or the opposing counsel to cross examine them. If the 
question were entirely free from doubt, and the defendants' 
title to these three feet four inches were clear and undisputed, 
or the plaintiffs* claim to an easement thereupon were per- 
fectly unfounded, and absolutely without merit, then we 
might perhaps dismiss the injunction ; but where there is a 
claim of right sustained in some degree by the affidavits sub- 
mitted, a court of equity will always intervene for the purpose 
of preventing either of the parties from settling such dispute 
by force. 

As we said in the case of Osterstock vs. Hebberling, i L. 
V. Rep. 368 : "Where a person asserts ownership to a certain 
propfirty which is in the occupancy of another, and attempts 
to assert his title by force and violence, it is the clear duty of 
a court of equity to intervene and restrain the parties until 
they appeal to the proper tribunal for the adjudication and 
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determination of the suit, or until the final hearing on the 
bill." 

As this matter must come before us again upon the final 
hearing, we shall say nothing further in regard to the merits 
of this case, in the fear of embarrassing the master, possibly 
the court. All that we now decide is that there is a disputed 
question of right between these parties which one of them has 
attempted to enforce by violence ; that this preliminary in- 
junction was granted to restrain them from such violence. 
We can, therefore, only continue the injunction until the 
final hearing of the cause. 

Now, therefore, October 9th, 1893, the preliminary in- 
junction is continued until the further order of court. 
[Nortliampton Ooonty Reponer.] 



Vandegriff's Estate, 
In the Orphans Court of Chester County. 

DECEDENTS* ESTATES — RENT — PREFERENCE— INTEREST. 

No interest on rent preferred, whether aaid rent was due and payable before 
the date of the death of the tenant or not, is allowable as a preferred claim. 

Exceptions to report of auditor on distribution. 

The auditor, William T. Barber, aitlong other things, 
reported : 

• Is interest allowable upon the rent preferred ? The 
goods of a deceased lessee are not liable to distress: Mickle's 
Admin*r vs Miles, i Gr. 320. 

The Act of r834, like the Act of 1836, relating to the 
payment of rent out of the proceeds of goods taken in execu- 
tion, was intended to make amends to the landlord for this 
deprivation. It has been held that interest cannot be includ* 
ed in a distress: Jackson & Gross* Landlord and Tenant in 
Penna., par. 412 and 228. 

The auditor has been unable to find any case, either 
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under the Act of 1834 or the Act of 1836, where interest on 
rent had been allowed as a preference. The effect of allowiii|r 
interest where a full year's rent is due at the death of the 
tenant would be to exceed the limit of the Act. The auditor 
is of opinion that no interest upon the sum of $200, due on 
October i, 1892, can be allowed as a preference. 

Cornwell & Cornwell^ for administrator. 

William M. Hayes and /. Carroll Hayes^ for exceptions. 

Monaghan & Hause^ contra. 

Waddell, p. J., April 23, 1894, orally. The court has 
no doubt upon any question raised by the exceptions save 
one, namely, the question of interest on the rent preferred, 
and while we have been unable to find any authority for the 
allowance of interest as a portion of a preferred claim for Fent« 
we are not entirely clear on this point We are not convinced 
that the auditor was wrong in his decision, and will therefore 
enter the following written order, to wit : April 23, 1894. The 
exceptions are dismissed and the report of the auditor con- 
firmed, and an order is made to pay out the fund in accord 
ance with the distribution made by the auditor. 
[The Logal InteUigenoer.] 
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Kitty M. Davis vs. Commonwealth. 

In the Court of Common Pleas of Lackawanna County, No.joi^ 
June Term, i88g. 

CERTIORARI— JUSTICE OF THE PEACE— CRIMINAL LAW— IN- 
FORMATION— JURISDICTION. 

A oonvictfon and Mutenoe by a Justioe of the peace will be reveraad upon o»'- 
tiorari. where it appears that the inf ormatioa oiade before the Justiee does not sat 
forth the name of the county- in which the offense was committed. 

Certiorari from the docket of F. M. Francis, Justice of 
the Peace of North Abington Township. 

E, C Newcomby Attorney for plaintiff in error. 

May 2^, 1889. By THE COURT. The complaint' charges 
the offense to have been committed at the village of Dalton 
in the Township of North Abington, but unfortunately it is 
not stated that by this was intended the well known village 
and township of that name in this county. For aught we 
know the act complained of- may "have occurred in a village 
and township of these same names in the State of New Jersey. 
It is very clear, thai unles?f it appears from the record that 
the offence was committed within the County of Lackawanna 
the justice was without jurisdiction, and the conviction must 
fall. V If there is need of authority for so plain a proposition 
it may be found in Com'th vs. Morcy 10 Phila. 460. 

The justice has evidently intended to adhere very closely 
to the stfitute in making up his record, and he has produced a 
remarkably good one. We regret to'feel compelled to disturb 
it. But the omission to state the county is fatal, and the 
proceedings must be reversed. 

The conviction and sentence are reversed. 
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Gelbertw. Commonwealth. 

In the Court of Common Pleas of Lackaaianna County, No, 671, 
May Term, 1894, 

VIOIjATING SUNDAY LAW— ACT 22 APRIL 1 794— ALDERMAN 
INFORMATION — CERTIORARI — TRANSCRIPT. 

ThA informatkm In acrimioal acikm before an aldenman is the bans of ths 
wiiole prooeedings had before him and if it fails to show Jurisdictioo or that an 
offense has been oommitted, the court will reverse the whole proceedings tlMreander 
upon certionuri. 

If an offense oonsistsin doing a thing on Sunday the information in addJtJnn 
■to the day of the month most say that it was Sunday and not merely mention a 
day found to be Sunday by the cal«sodsr. 

The complaint and warrant in a criminal proceeding. Just as the summons, 
and return in a civil action are a material part of the record to be returned by the 
magistrate upon certiorari. 

Tiie transcript of an alderman cannot supply what has been endued in the 
information, so as to make out an offense. 

Willard, Warren & Knapp for plaintiff in error. 

F.. L, Hitchcock for defendant in error. 

Archbald p. J. Sept. lo 1894. The conviction in this 
case wais reversed, because according to the judgment of the 
court the complaint set forth no offense against the law of 
which the defendant could be convicted. We were so clear 
upon this point that we did not consider it necessary to take 
the papers for further deliberation, and rendered, our decision 
forthwith upron the conclusion of the argument. Counsel for 
the prosecutor, however, conceiving that we have mistaken 
the law have applied for a re-argument. The contention is 
that the record taken as a whole is sufficient, and that we 
ought not to rest our judgment solely upon the insufficiency 
of the informsition. We are not convinced however that we 
fell into any err6r, and our former judgment must stand, but 
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for the sake of putting on record the reasons for our adverse 
disposition of the case, as well as meeting some of the sug- 
gestions of counsel, we will undertake to say now what we 
should have said before had a written opinion seemed necessary. 
The information made before the magistrate and upon 
which his warrant issues is the basis of the whole proceeding. 
We had occasion to consider this at some length in Com'th 
vs. Catterson, 3 Lacka. Jurist i, and it was there said — speak- 
ing of summary proceedings under the Act of May i, 1861 
(P. L. 682)— "The sworn complaint made at the inception of 
the proceedings stands not only at, but as the basis of them, 
and of necessity furnishes the test by which the jurisdiction 
of the justice to go on and try the defendant is to be determ- 
ined. It is so far as that court is concerned the indictment 
upon which he is arraigned and which he is called upon to 
meet. If it charge^ an offense which falls within those enum- 
erated by the statute, the justice has the jurisdiction 
there given, » # » But if ^ot any 

attempted proceedings under the statute are beyond his 
jurisdiction, and so of none effect.'* This is just as applicable 
here as there. Although the two cases may not be under the 
same statute, they are both cases of criminal conviction, 
before a magistrate, and to that extent the character of the 
proceedings is the same. If the complaint or information is 
to decide the jurisdiction of the justice or alderman in the one 
instance there is no reason why *it should not also in the 
other. There is in this respect no difference between them. 
In a matter of general application such as this is, we cannot 
be expected to make an exception in favor of one class of 
cases more than another. We must certainly hold to it as 
much in prosecutions under the Sunday law, as in any other. 
To show that this point is not new i may refer also to the 
decision of this court in Davis vs. Com'th, No. 301, June 
term, 1889 [see the preceeding case], where the conviction of 
the defendant before a justice and jury of six for alleged assault 
and battery was reversed because the complaint failed to charge 
that the offense was committed in the County of Lackawanna, 
it being held that because of this the justice had no j.urisdic 
tion. 
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If this be a correct view of the law — and we cannot doubt 
but that it is — the information lodged with the alderman in 
the present instance was fatally defective. It simply com- 
plains that "on the 6th day of May A. D., 1894" the defendant 
had her place of business open and did certain specified 
worldly business contrary to the Act of April 22d, 1794. The 
act so referred to is the well known Sunday law, but there is 
nothing in the complaint to suggest that the 6th day of May 
was Sunday. This is of the very essence of the charge and 
without it no violation of the law is made out. It is said that 
the almanac shows that May 6th was Sunday, but we cannot 
help out the record in that way. This is established by 
abuttdant authority. Thus in i Bishop Criminal Procedure 
§ 399 speaking of indictnients it is said: "But if an offence 
consists * * * in doing a thing on Sunday, the 

indictment in addition to the day of the inonth and year, 
must aver it was Sunday and not merely mention a day found 
to be Sunday by the calendar. If the day of the week is thus 
properly set out the indictment will be good though the day 
of the month given in ii falls on some other day of the week." 
To the same effect is i Wharton Criminal Law (8th edition) 
§263. While these authorities speak of indictments only, it is 
obvious that the rule which they announce is universal, and 
applicable as well to a preliminary complaint where the essen- 
tials of the offence are to be given, as to an indictment where 
they are merely set out with more formality. 

But it is contended, that the complaint did not need to 
be in writing, but might be made orally to'the magistrate, and . 
th'^t the procredmgs do not therefore depend upon what is or 
is not set forth in it.- This argument loses sight of the fact 
that uhdor our Bill of Rights (Const; Art i. Sect. 8), no war- 
rant of arrest in a criminal proceeding can issue without a 
preceding affidavit sworn and subscribed to by -some one. 
Hence if no complaint or information in writing had been 
made in this case under path, with the informer's name sub- 
scribed thereto, the record would be in even worse plight than 
it is now. While therefore the statute is silent on the subject, 
and however it may be in other jurisdictions (Saunders on- 
Summary Conviction, p. 12), there can be no question in this 
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State but that a formal complaint in writing must be lodged 
with the magistrate, before a single step can be taken in a 
case of this kind. 

If this be so, another argument is also answered; for 
unless with the record returned by the magistrate in response 
to the writ of certiorari, such a preliminary complaint appears, 
there is a fatal defect in the proceedings and the conviction 
cannot stand. The contention, that the transcript constitutes 
the whole record, and that we are to confine our attention to 
that is wide of the mark- So far as relates to the immediate 
steps taken in the case which are to be noted by the magis- 
trate upon his docket, this may be true. But these entries no 
more comprise the complete record, than the entries in the 
continuance docket do in the cases here in our own court. 
The complaint and the warrant in a criminal proceeding, just 
as the summons, and return in a civil action, are a material 
part of the record, to be returned by the magistrate for 
review, and we are bound to look into them when thus brought 
before us to determine whether the judgment of the court 
below can be sustained. 

But it is further said, that the traniscript of the ^derman 
in the case in hand supplies what is wanting in the complaint, 
and makes out a violation against the Sunday law. The 
docket entries so far as they are based upon the complaint 
cannot vary from it. They are merely a minute or memor- 
andum of what is supposed to there appear. Their value as 
part of the record is considered at some length in Daly vs. 
Collins, No. 1 1 74 Oct. T., 1889, (not reported), decided by this 
court, where judgment in a civil case was reversed, because no 
summons was forth coming, although the transcript showed a 
summons duly issued and returned. The noting of the com- 
plaint on the docket in a criminal case like the noting of the 
summons and return in a civil one plays no part except to 
bring upon the record a brief entry of the nature of proceed- 
ings thus instituted. As such it is confined to what is stated 
in the complaint, to which it stands in this secondary relation. 
It cannot enlarge upon the complaint nor supply what is 
there wanting, and when it attempts to do so, the variance 
must be disregarded. The case of Johnston vs. Com'th 22 
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Pi. loi, is not at odds with this. The matters by which the 
record was made good itiithat instance were brought upon it 
by the defendant himself, and he could not complain, that 
they were taken into consideration in deciding upon the 
validity of his conviction. 

Entertaining these views, we see no occasion for a reargu- 
ment, and the application is therefore refused. 



Commonwealth vs. Senft. 

In the Court of Common Pleas of York County, 

TRESSPASS— SUMMARY CONVICTION — JUSTICE'S RECORD. 

The reoord of tbe aktomuui, after raeitbig tbe information, a ^ynofMlB of the 
evidflooe, and tbe fact of tbe hearliig, aays : **It ia tberafora adjiid«ed I7 ma, the 
Mid alderman, that the said Solomon Senft, aooording to the Act of tiie General 
Aaembly, approved March 80, 1800, be oonykted. and he ia aooordinglj convicted 
of the offenae diarged upon him, by the said information. And Idoherebyadjodga 
that the said Sbloman Senft, for the said offenae hath forfeited the adm of five 
doUan ($5,001 lawfnl money cfthe Unite! States, to be distribated aa the Act of 
Aaembly doth direct (with ooate of anil).'* Htld, that the Judgment mmt be 



A mera ref erenoe to the Act of Aasembly by date of i^iproval without aettinfC 
forth any of its proviaioDa, its titles, cr even the page of the pamphlet laws where 
it is to be found, is insoiBcient in such a case as this. 

The court is not boun4 to page over the pamphlet laws to find which of the 
Acts i4>proved on the given date is meant, for the record must be self-sustaining, 
and show on itB face that the akiennan had jurisdiction. 

The judgment rendered is not in accordance with the provisions of the Act Of 
Anembly on which it purports to be bssed. 

Certiorari to N. C. May, Alderman. 
The exceptions filed were as follows : 
1st. The record of the alderman does not show that he 
had jurisdiction of the subject matter before him, in that it 
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does not sufficiently indicate the Act of Assembly under 
which he acted. 

2d. The record of the alderman is defeetive . in that it 
does not specify the particular section of the Act of Assembly 
alleged to have been violated, in order that the court may be 
enabled to judge whether or not he had jurisdiction of t^e 
subject matter. 

3d. The record of the alderman is defective in that it 
does not set out so much of the Act of Assembly as prohibits 
the act for which the defendant was convicted and the pen- 
alty imposed, so that the court can judge of the correctness 
of the judgment. 

4th. The alderman did not have jurisdiction of the case 
for the following reasons, to wit : that he acted as counsel for 
the prosecutor or informant, John M. Weigle, in another case 
for assault and battery, growing out of the same circum- 
stances, before another alderman, in which he, the said John 
M. Weigle, was the defendant ; that after the determination 
of said suit for assault and battery, the suit for trespass, here- 
in mentioned, was advised by and brought before him, the 
within named Noah May; that he proceeded to try and 
determine the same ; that on accQunt of his action in this 
exception referred to, he did not have legal jurisdiction of the 
case, and was disqualified, by reason of his partiality, from 
according to the defendant in this case a fair and impartial 
trial. 

5th. If the alderman had jurisdiction, the evidence 
before him did not warrant a conviction of the defendant, as 
it did not show a wilful entering upon the premises of the 
prosecutor, and no damages to the prosecutor's grass or crops 
was proved. 

6th. The alderman did not have cognizance of this case 
because the same facts had been previously passed upon by 
another alderman, wherein he had acted as the counsel of one 
of the parties. 

7th. The action should have been brought in the na^ne 
of the Commonwealth for the use of John M. Weigle, the 
informer. 

James B.Zeiglcr, for exceptions. 



J 
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September 29, 1894. The Court. This was a sum- 
mary conviction for an alleged wilful and malicious trespass. 

The first exception must be sustained and is fatal to the 
proceedin'gs. A mere reference to the Act of Assembly by 
dfte of approval without s<rtting forth any of its provisions, 
its title^ or even the pages of the pamphlet laws where it is to 
be found, i$ insufficient in such a case as this. The court is 
not bound tb pa^ over the pamphlet laws to find which of 
the Acts approved oil the given date is meant, for the record 
must be self-sustaining, and show on its face that the alder- 
man haid jurisdiction. 

This judgment, as-the 'alderman's record returned shows, 
is based on the "Act of Assembly approved March 30th, 
i860." An examination of the only Act of Assembly ap- 
proved on that date, which provides for the summary convic- 
tion of wilful trespassers, show3 that it did not apply to the 
County of York. If its provisions were subsequently extended 
to York county the record should at least contain a reference 
to the extending Act, and not be rested solely on a clearly 
inappJicable Act. 

It is unnecessary to refer to the other exceptions, as this 
one is fatal. Incidentally, however, it may be said that the 
judgment lendered is not in accordance with the provisions 
of the Act of Assembly on which it purports to be based. 

The judgment of the alderman is reversed. 

Opinipn by Latimer, P. J. 

(Tork Legal Beoord.] 
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Tradesmen's Saving Fund and Loan Association vs. 

Hugh P. Gilmore. 
Ih the Court of Common Pleas of Montgomery County^ No, J7, 

October Term, 1894, 

Tbe proper tatrmt to am insniBckfiit gtatem e nt by the plaintiff is a demuirer, 
and the time for filing an affidavit c^ defence is nooo M ai Hy snapended pending the 
dstennination of the demniTBr. 

A demrnrer immiii to interfere with the main object of the prooeduro act hj 
oanaixig onmceanry delay. A defeat in the statement is not waived by filing an 
alBdavltt and a demurrer woold seem mmeoeaBary ; bat see Bradley va. FoMa, 166 
Al, 418. 

Motion for. judgment for want of an affidavit of defence. 

IVm. 7^ Myers, Esq., for plaintiff. 

/.P. Hale Jenkins, Esq,, for defendant. 

Opinion of the court by SWARTZ, P. J., October 15, 1894. 

The defendant filed no affidavit of defence, but his counsel 
presented for, him a suggestion that the statement of plaiotiff*s 
was insufficient to warrant the entry of a judgment for want 
of an affidavit of defence. 

The suit is not founded on any book account, and the 
claim that a copy of the auditor's report should be attached 
to the statement showing the indebtedness of the treasurer to 
the association cannot be sustained. Such copy, however, is 
attached for the year ending April 24, 1894. To the balance 
then in his hands is added the cash received thereafter and 
not accounted for by him. He received after April 24, 1894, 
$569.99, ^nd credit is given for the sums paid out, leaving a 
net balance in his hands, as alleged by the statement, of 
$764.65. A copy of the orders issued and not honored by the 
treasurer is not necessary, for suit is not brought upon them. 
' We intimated to counsel for defendant upon the hearing 
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of the motion that the objections to the statement were riot 
well taken, and a more careful examination confirms the view 
then indicated. The suggestion, which is in the form of a 
demurrer to the statement, charges insufficiency in matter of 
form. There is no allegation that the statement is insufficient 
in law for matter of substance. The defendant could have 
raised all that is contained in the suggestion in an affidavit of 
defence. He could have taken advantage of the defects, if 
any, even if no attention were called to them in the affidavit. 
The filing of an affidavit is no waiver of an objection to the 
sufficiency of the plaintiff's affidavit of claim: Bartoe vs. 
Guckert, 158 Pa., 124. 

Under Bradley vs. Potts, 155 Pa., 418, it seems a demur- 
rer is the proper answer to an insufficient statement by the 
plaintiff. If this be so, then it follows that the running of 
time for filing an affidavit of defence is suspended pending - 
the determination of the demurrer. In the case before us the 
suggestion filed by counsel for defendant is in effect a demur- 
rer. We do not see our way clear to enter judgment for the 
plainti/F as the record now stands. 

And now, October 15, 1894, it is ordered that the defend- 
ant file an affidavit of defence within fifteen days froifi this 
date, otherwise judgment will be entered against him. 

[Montgomery Law Reporter.] 



John J. Hughes vs, William Moles who was sued with 
John J. Levan, trading as John J. Levan & Co. 

/// i/w Court of Common Picas of Montgomery County , No, jf, 
December Term, i8g2. 

Where the plaintiff alleges au actual partnenihip as well tfs a sale todiifendaiiti 
holding tbemaelves out to him an partnen, he cannot exclude evidence rebutting 
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the wrfa tenoe of a partnenhip in fact, altfaoogh each eyldanoe may not be competent 
<m the quertion wliether the detadants held themselyeB oat to him u pertoen. 

Motion and reasons for a new trial. 

Hallman & Place, Esqs., for plaintiff. 

Charles Hunsicker, Esq,, for defendant. 

Opinion of the court by SwARTZ, P. J., October i, 1894. 

Two questions were submitted to the jury : First, was 
tlrere a paitnership in fact between John J. Levan and Will- 
iam Moles ; and, secondly, did the defendants hold themselves 
out to the plaintiff as partners, even if there, was no partner- 
ship in fact ? 

The plaintiff during the trial contended that both pro- 
positions should be answered in the affirmative. 

Some of the testimony would have been incompetent if 
the sole question had been whether the defendants held them- 
selves out as partners to the plaintiff. 

The plaintiff offered evidence to show^ that there was a 
partnership. His contention was that the cattle were pur- 
chashed for the butchering business conducted by the defend- 
ants as partners. 

W^ allowed the defendant Moles to give evidence to show 
there was no partnership in fact. We were careful to point 
out to the jury the effect of such evidence, that it could not 
be used us ah answer to the proofs showing the defendants 
held themselves out as partners. That the plaintiff based his 
right of recovery upon either or both grounds is evidenced by 
his points submitted as well as by our rulings in the admission 
of testimony. 

We allowed the defendant to show what was done in re- 
lation to this butchering business. The evidence* was com- 
petent to rebut the inference of a partnership in fact — an 
inference that the jury might draw if the plaintiff's evidence 
stood by. itself. 

Certain acts were proved which had no bearing upon the 
question whether the plaintiff was induced to give credit to 
the defendants ; but actual partnership was alleged on the one 
side and disputed by the other, and upon this branch of the 
case the evidence was competent. Acts indicating partner. 
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ship in fact were explained. The defendant had the right to 
give these explanations, and show that upon a consideration 
of the entire facts surrounding the business the acts relied 
upon by the plaintiff were not inconsistent with the defendant's 
allegation that there was no partnership in fact. Even if 
there was error in admitting some of the eividence upon the 
question of an actual partnership — and we are not convinced 
of any such error — still the plaintiff has no good ground of' 
complaint, for this branch of the case could with propriety 
have been withdrawn from the jury. 

The plaintiff proved no more than a joint purchase of the 
cattle. This by itself is no proof of partnership. All the 
other evidence .relating to acts and declaration which were 
calculated to induce the plaintiff to believe that there was a 
.partnership, and upon this branch of the case we repeated 
again and again that the plaintiff was entitled to recover if 
the jury found with him, although they might find there was 
no partnership in fact between the defendants. 

Whether the plaintiff was induced to give credit to the 
defendants as partners was submitted to the jury, and thie 
evidence would have supported a ifinding in his favor. No 
doubt the fact that the notes were for some time taken in the 
name of John J. Levan, aAd the further fact that from 1882 
to about 1892 nothing was said to Moles about the n«>tes or 
note running in bank, were strong factors in -convincing the 
jury that the plaintiff did no<: sell his cattle upon the faith of 
an existing partnership between John J. Levan and William 
Moles, and unless he sold upon the credit of the firm he can 
not recover against them as persons holding themselves out to 
him as partners. 

And now, October 1, 1894, the motion and reasons for a 
new trial are dismissed and a new trial is refused. 

[Montgomery Law Reporter.] 
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Commonwealth to the use of Jenkins and Pittst on vs. 
George C. Reinhart, et al. 

In the Court of Common Pleas of Lackawaflna County^ No. j6j, 
. September Term, i8g^, 

POOR TAX — COLLECTOR— ACT 25 JUNE 1885— ACT.8 MAY 1857 

AND SUPPLEMENTS — OPFICIAL BOND— SURETY 

CONFESSION OF JUDGMENT. 

The Act of 25 June 1885 relating to the electioo of tax coUecton in boroogha 
and townships dooR not sapenede the spedal Act of 8 May 1867, and its 8a(q>lementB, 
creatipg a poor district and prescribing tfaemantiar in which the poor taxes shaU be 
collected In such district. 

Where the directors of the poor district established by Act 8 May 1857 have 
made no express selection of collectors of poor taxes, but make use of the collectcrs 
severally elec ed in the 1 or ugfas and townships composing the district they will n* t 
be a> owed to come in under the collectors' official bond if any of the cbUectors are 
delinquent. 

The security given by the coUectora' offi(*ial bond, being in pursuance of their 
election and the requirements of the general law, stand only for the taxes thet 
would come into their hands by virtue thereof, and to this extent only would the 
sure^fdes be bound. 

While the Actof 25 June 1885 does not require a tax collector to give a judg- 
m' nt bond, yet where such a bond is executed the court will not vacate the oonf e»- 
■ion of judgment on that account. 

C. F. Bokan for. Poor District. 

C. Comegys for defendants. 

Rule to open judgment. 

R. W. Archbald, p. J. Sept. 10, 1894. The facts on 
which this case depends are practically undisputed. George 
C. Reinhart, one of the defendants, was elected collector of 
taxes of Old Forge township in this county in 1892 under the 
Act of 25th June, 1885, P. L. 187, and gave bond to the Com- 
monwealth in the sum of $35,000 with the defendants as 
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sureties, condttioned to "well and truly collect and pay over 
and account for according to law the whole amount of taxes 
charged and assessed in the duplicates of all taxes, other than 
state and county in the district and township of Old Foi^e" 
for the year 1892, which should be delivered to him as col- 
lector of taxes for that district. Attached to this was a war- 
rant to confess judgment for the amount of the "bond. This 
bond was approved by the court and Bled in the Clerk's office, 
April nth, 1892. On June 28th 1894 judgment by confession 
was entered agajnst the defendants on the bond by C. F. 
Bohan acting as attorney for the directors of the poor of 
Jenkiiis township, Pittston borough and Pittston township, in 
the sum of $3S,ooo, $4604.92 being marked to the use ofthe 
said directors. Thfe claim of the directors to so enter judg- 
ment is made by virtue of the following circumstances. 

By Act May 8th, 1857, P. L. 439, the Township of 
Jenkins, the Borough of Pittston and the Township of Pittston 
were created a special poor district, and the directors made a 
body politic and corporate in law with perpetual succession. 
Subsequently the Township of Lackawanna by Act March 
27th, i860, P. L. 298, was annexed to and made a part of the 
same district, this being further confirmed by the Supple- 
mental Act of March 21st, 1862, P. L. 155, On May 26th, 
1 87 1, Old Forge township, by a special Act of Assembly, P. 
L. 1239, was erected out of a part of Lackawanna township, 
being retained, however, at the same time, by special proviso 
in the poor district of Jenkins and Pittston. In 1892, there- 
fore, the district was composed of the Borough of Pittston 
and the Townships of Jenkins and Pittston, in Luzertie county, 
and the Townships of Lackawanna and Old Forge in the 
County of Lackawanna. 

By the 4th Section of the organic act creating this poor 
district, the directors in January of each year are, among 
other things, to appoint a collector of taxes, who shall give 
bond with sufficient security conditioned for the faithful per- 
formance of his duties in such sum as the directors may re- 
quire. The same section authorizes the removal of such 
collector by the directors — along with any of their other 
appointees — for neglect'of duty or improper conduct in office, 
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with power to fill the vacancy so caused. The 14th section 
also gives to them the fixing of the collector's compensation. 
By the 2d section of the supplement of 1862, P. L. 155, these 
provisions are so far modified as to allow the directors to 
appoint one or more collectors to collect the taxes of the 
district, but in no case are they to exceed the number of the 
townships and boroughs therein. 

Since the passage of the general act of 1885 relating to 
the election of tax collectors in boroughs and townships, the 
Board of Directors of Jenkins and Pittston have made no 
express selection of collectors of poor taxes, but have made 
use of the collectors severally elected in the borough and 
townships composing the district. In pursuance of this 
custom, in 1892 Mr. Bohan, the secretary of the board, de- 
livered to Mr. Reinhart, the collector-elect of Old Forge, a so. 
called duplicate of poor taxes for that year. This duplicate 
is not authenticated by any certificate, nor is it accompanied 
by any written warrant from the directors to collect from the 
persons there mentioned the sums set opposite their names. 
It is merely a blank book such as is used by the Commis- 
sioners of Lackawanna county, filled out as it might have been 
had a duplicate of taxes been intended to be drawn. But 
there is nothing in it to establish and hardly to suggest that 
it was meant for a duplicate of the taxes levied by the direc- 
tors of this district on the persons and property in Old Forge. 
TUe amount of the taxes supposed to be represented, if we 
take the footings in the back, of the book, is $4604.92, the 
amount for which the judgment. in this case is marked to the 
use of these directors. This book, as we have said, was placed 
in the hands of Mr. Reinhart, and there is some evidence that 
he acted as collector and turned in to the treasurer of the 
district something on account of it, but if chargeable with the 
general collection of these taxes he is almost wholly in default 
thereon. The contention of plaintiffs** counsel is, that the 
Act of 1885 superseded the special laws relating to the collec- 
tion of these taxes in this district, and that Reinhart as their 
collector, and the other defendants as the .sureties on his 
official bond, are liable to them for whatever taxes remain 
uncollected in Old Forge. Let us see whether this position 
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can be maintained. 

The 13th section of the Act of June 25th, 1885, P. L. 187, 
provides that so much of all general acts theretofore passed as 
is inconsistent therewith is thereby repealed, but that this 
shall not apply to any taxes the collection of which is regul- 
ated by local law. Even without this proviso there is a grave 
question whether the act would work a repeal of the special 
method enacted for the collection of the poor taxes of this 
district, but in the face of it there certainly can be none. The 
special system in force in the district consists as we have seen, 
in a collector or collectors to be appointed annually in Janu- 
ary of' each year by the directors themselves of their own 
choice, who must give bond with sufficient security in Such 
sum as the directors require, and whg are subject to removal 
by the same authority for neglect of duty or improper con- 
duct in office. It is also optional with the directors to appoint 
one collector for the ^hole district, or to divide the niatter up 
among several, the only restriction being that there shall not 
be m«'re collectors than there are boroughs or townships in 
the district, by which is no doubt meant that there shall not 
be more than one collector for each of these municipal divis- 
ions. And the compensation of the collectors is to be fixed 
by the same authority that appoints them. ^One of the most 
important provisions also with regard to the collection of 
these taxes is to be found in the supplement of March 12th, 
1866, P. L. 189, by which the several acts or parts of acts 
"relating to the return, advertising and sale by collectors of 
taxe-i and county commissioners and treasurers of wild or un- 
seated land for non-payment of taxes so far as said acts apply 
to the County of Luzerne*' are made applicable to the said 
poor district, and it is made the duty of the officers aforesaid 
to proceed in the same manner for the collection of poor taxes 
assessed on such lands as is provided in the case of school and 
road taxes. The large di-=cretion committed to the directors 
of the district in the selection of their collectors, and the close 
supervision given over them were no doubt intended to play 
an important part in the affairs of this specially created dis- 
trict. And it constitutes so distinct a feature, that only upon 
(he clearest evidence of an intent te substitute the provisions 
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of the general law, would the coijirts be justified th superseding 
it. The two systems are so far inconsistent, thsit they could 
not both prevail in the district, and the special system must 
remain unless \c was the plain purpose of the. legislature to 
repeal it. 

If this hb so, the general statutory bond given by Rein- 
hart, the electea collector of Old Foi^e, could not stand for 
the special bond required by the local law of the district. The 
collector elected in any township might no doubt be adopted 
by the directors as one of their collectors, but he would be 
such by virtue of that adoption and not by virtue of his 
election. That is to say, his appointment as collector of the 
district would still be special at the instance of the directors, 
and the bond required of hini would have to be fixed and the 
security-^impliedly — approvcki by them. The directors could 
not, in adopting the elected c611ector, coine in under his 
general official bond. The security there given, being in 
pursuance of his election and the requirements of the general 
law; standi only for the taxes that would come into his hands 
by virtue thereof, and to this extent only would the sureties 
upon it be bounld. Their obligation would be measured by 
the official responsibility of their principal, Reitihart, and no 
more. It could not, without their agreement, be enlarged 
beyond this. The m^re acceptance of a duplicate of poor 
taxes from the directors of Jenkins and Pittston could not have 
this eifecf. The obligation' they* assumed as bondsmen was 
merely that' which was imposed by the statute in pursuance 
of which the bond was given. It was only for those taxes 
whicfi Reinhart, by virtue of his election, became bound to 
collect, and could not, therefore, include the taxes* which came 
to him by the special action of the directors of the district. 

But" it is contended that by the -express terms of the bond 
the defendants were to be liable for the taxes on all duplicates 
which might be delivered to Reinhart, and that this is-there- 
fore good as a common law obligation. If this was a volun- 
tary bond between the parties, this contention might be sound. 
But the difficulty is, it is not. It is an official, and not a vol- 
untary bond, and that makes all the difference. This circum- 
stance controls the situation. As bondsmen for this officer 
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the sureties only undertake to be responsible for his official 
delinquencies. That is naturally all that would be within 
their contemplation in going upon his bond, and that is all 
that the bond means. When it speaks of duplicates of taxes, 
it refers to those which will be delivered to him by virtue of 
his office, and which by the acceptance of the collectorship he 
became bound to collect. That a bond will be enforced ac- 
cording to its terms, even when they go beyond the law, is 
undoubted. (Slutter vs Kirkendal, 12 W. N. C, 245.) But 
that principle does not apply to this question, although this 
vc ry case offers a fair example of it in another direction. 
Thus, the law does not require a judgment bond to be given, 
and the coUf ctor might refuse to execute one of that charac- 
ter, so that the defendants went beyond what was legally re- 
quired of them when they signed a bond in this form. But 
because they have signed it as it stands, they cannot ask to 
have the confession of judgment vacated on. that account. 
The bond will be taken in this respect according to its terms, 
and as it contained a warrant of attorney to confess judgment, 
the judgment to this extent was good. But to enforce this 
incident of the bond is very different from extending the 
whole bond to include that to which it was ' never intended 
when executed to apply, and to which it could only be niade 
to apply by a forced construction of its terms. 

This is sufficient to dispose of the present application ; 
but there are other grounds, also, upon which it can well be 
made to rest. If a special appointment was necessary to 
make Reinhart collector of the district, it would seem to re- 
qwre a resolution of the board, which is not shown. But 
more than this, there was no proper duplicate of taxes, nor- 
any warrant to collect the same put into his hands. The so- 
called duplicate is too defective to pass as a duplicate of taxes 
■ for this district without something more to authenticate it as 
such than we there find; and as to a warrant, th^re is not 
even a seniblance of one. The importance of this is manifest. 
Reinhart could not be charged with responsibility for the 
taxes of the district until he was armed with due authority 
from the directors to collect them. Or, even if he could, his 
bondsmen colilc) not,, because in case of his default and their 
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substitution there were no such indications of authority as 
taxpayers would be bouud to respect and respond to. This 
is no mere formality ; it is essential to the proper and success- 
ful collection cf the taxes, and something, therefore, upon 
which bondsmen would have a right to insist before they 
could in any court be held. 

" For these reasons the directors of Jenkins and Pittston 
have no standing to make claim upon the present bond, and 
the judgment, so far as it has been marked to their use, must 
be opened and the defendants allowed to make defense there^ 
to. 

The rule to show cause why judgment, as to the sum of 
$4,604.92, marked to the use of the Directors of the Poor of 
Jenkins township, Pittston borough and Pittston township, 
should not be. opened is made absolute, and thereupon an 
issue is directed to be made up by the declaration which judg- 
ment was entered, stianding as an assignment of breaches, and 
the defendant^ pleading nil debet, thereto. 



In Equity: 

In the Court of Montgomery County^ No, 9, June Term, 18^4,. . 
WM. T..BATE AND WM. T. BATE & SON VS. KEYSTONE SURGI- 
CAL SUPPLY MANUFACTURING COMPANY OF PENN- 
SYLVANIA AND WM. RENNYSON, ASSIQNEE 
OF SAID COMPANY IN TRUST 
FOR CREDITORS. 

Plaintiffs agreed to erect a building for defendants, who were on its comple- 
tion to give a purchase money mortgage as payment. The mortgage was t * cover 
property sold to defendants by one of the plaintifrs. The defendants had paid lor 
the ground, and on completion of the building threatened to t»ke poasession. An 
injunction was granted to restrain them. The question as to whether possession 
had been delivered to defendants was immaterial, as plaintiffs had exclusive possea. 
sion at the filing of the bi 1 ; nor was it an answer that plaintiffs oould file a 
mechanics' lien or bring suit, for they were entitled to the specific security agreed 
upon. 

Chas. Hunsicker and Holland & Dettra, for plaintiffs. 

Wanger & Knipe, for defendants. 
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Motion for preliminary injunction. 

Weand, j., Sept. 19, 1894. We think the two agree- 
ments which give rise to the dispute in this case must be read 
together. William T. Bate was to pass deed and title to the 
ground on the completion of the building by Wm. T. Bate & 
Son, who were then to receive, as a consideration for the erec- 
tion of the building, a first or purchase money mortgage' for 
$S'5<^- ^^^ testimony shows that Bate & Son are entitled 
to receive that amount, and have tendered a deed for the 
premises^ which defendants refused to accept. We are at a 
loss to see why in equity and good morals they decline to 
comply with their part of the contract, or why they should 
desire to take possession of the premises without first securing 
Bate & Son. It is no answer to say that a mechanics' lien 
could be fried or that suit could be brought, for the parties 
are entitled under .the evidence to the specific security agreed 
upon. The question as to whether defendants ever had either 
actual or constructive possession' f:^ At this stage of the cause 
immaterial, for plaintiffs are now in actual possession and 
allege that defendants, unless restrained, will dispossess them* 
It is our duty to maintain ^atter^ iii statu quo until the rights 
of the parties can be dl^cided, either by a final hearing in this 
case or by'. prtM^eedin^s it laW, and we mtist therefore awaird a- 
preliniihaiy itijunctiori as prayed for. 

And now, September 19, 1894, a preliminary injunction « 
is awarded as prayed for, security required in $1,000;. 
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JosiAH PaFf and Paul R. Weitzel, Executors of and 

Trustees under the last will of C. A. Smith, 

Deceased vs. William F. Smith and 

Henry D. Smith. 

In the Court of Common Pleas of Lackawanna County^ No. 
^93 f September Ternij 1894. 

WILLS— ESTATES TAIL—PERSONAL PROPERTY— INCOME — 
PERPETUITY. 



Wordii in a will which if applied to realty create an estate tail, will 
applied to penonalty pus the property abao^utely. 

A gift of an income in perpetuity must of necessity carry both principal and 
infx>mef and the entailment of tbe*gift does not change the eflfoct. 

Where a will gives W. the income of an estate for life, with a limitation over 
to H of the wholefund in case W should die without issue; W as first taker, takes 
absolutety, and the complete ownership of tfa« income makes him the owner of the 
fund. 

This was an amicable scire facias brought to foreclose a 
mortgage given by the defendant to the plaintiffs, the follow- 
ing case being stated for the opinion of the court. 

C. A. Smith died testate on the 22nd day of January, 
1888, leaving to survive him two sons, William F. Smith and 
Henry D. Smith, the defendants above named, and one 
daughter, Amelia T. Smith, now intermarried with Edward 
Sealing. 

The last will and testament of the said testator is as 
follows : 

"I, C. A. Smith, of the City of Scranton, being of sound 
mind and disposing memory, do make and publish this my 
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last will and testament hereby revoking and making void all 
former wills by me at any time heretofore made. 

"I give, devise and bequeath all my estate, real, personal 
and mixed whereof I may die, seiztd or possessed to Paul R. 
Weitzel and Josiah Paff of the City of Scranton, to have and 
to hold the same t6 their heirs forever upon the uses and 
trusts following, namely, in trust. First, to pay all my just 
debts and funeral expenses. Second, to pay my son William 
Smith upon his sole and separate receipt thtf interest, income 
and revenue of the one-fourth {%) of all my estate remaining 
after the. payment of my just debts, in quarterly payments 
during his life, and if he should die without issue then the 
said one fourth shall be paid to my son Henry. Third, I give 
and devise to my daughter Amelia T. Smith the one half of 
all my estate at such times and in such amounts as her neces- 
sities may require for her sole and separate use. Fourth, the 
remaining one fourth to be invested and the income and 
revenue derived therefrom to be paid to my son Henry 
Smith. If either of the said persons should die without issue 
the survivors and their heirs to receive their respective shares. 

"And I hereby give to my trustees full power jand 
authority to sell any and all of my real estate at private: or 
public sale and invest the proceeds or lease the skme as they 
ihay deem best for the interest of my family. 

VI hereby nominate, constitute and appoint Loiiis Note 
guardian of the person of my said daughter Amelia T. Smith 
during the remainder of her minority. 

"And I hereby nominate, constitute and appoint my said 
trustees Paul R. Weitzel and Josiah Paff executors of this my 
last will and testament. 

"In witness whereof, I, C. A. Smith, the testator, have to 
this my will set my hand and seal this 28th day of December, 
A. D. 1887;' 

The said will was dul)' signed and witnessed and after the 
death of the testator, was duly admitted to probate in the 
Register's office for the County of Lackawanna, and on the; 
9th day of January, 1888, letters testamentary were issued to 
the plaintiffs. The said plaintiffs have nearly completed the 
settlement of said estate, having paid all the debts and having 
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collected nearly all the claims owing to the said estate, and 
having filed a first and second partial account of their admin- 
istration showing a balance of $4149.66 in the hands of both of 
said plaintiffs for distribution, less the amounts already dis- 
tributed to the said heirs. 

On the 30th day of March, 1891, the said plaintiffs con- 
veyed by deed to the said defendants as tenants in common, 
for the expressed consideration of $3500 the following de- 
scribed lot or piece of land belonging to the estate of the said 
C. A. Smith, deceased: Being the surface or right of soil of 
the following piece of land situate in the City of Scranton 
aforesaid, being lot No. 112 in William Swetland's plot of 
vill«tge lots in said city and bounded and described as follows : 
Beginning at a corner on Swetland and Chestnut (formerly 
Troy and Third) streets ; thence along Chestnut street north 
29 degrees east forty-eight feet to a corner in line between 
lots Nos. Ill and 112; thence* along said line south 61 degrees 
east 130 6-10 feet to a corner; thence south 29 degrees west 
forty-eight feet to a corner of Swetland street, and thence 
along Swetland street north 61 degrees West 130 6-10 feet to 
the place of beginning. Containing 6268 square feet more or 
le:is. ^ 

The said defendants paid no money consideration to the 
plaintiffs' for said land, but gave to them a mortgage for the 
full amount of the purchase money, viz. $3500, it being agreed 
by the plaintiffs and all of said heirs that the conveyance to 
the defendants of the said real estate subject to the said 
mortgage was equivalent to investing the proceeds which 
would be derived from the sale of the same and paying the 
income thereof to the said defendants, and that the equivalent 
of the income derived from said real estate should be applied 
on the payments to be made to the said defendants under the 
said will of C. A. Smith, deceased. 

The said defendants have defaulted in the payment of 
interest on said mortgage and, according to the terms thereof, 
the whole of said principal sum is due and payable, and an 
amicable scire facias has been issued on said mortgage. 

The defendants claim that the conveyance to them of Liic 
said land as above stated was the same as investing for them 
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an equivalent amount of money belonging to the said estate, 
and that under the said*will they are entitled absolutely to 
the land so conveyed to them and to their share of other 
personal property of the estate, and that they should not be 
compelled to pay said mortgage, but that it should be satisfied 
of record. 

If the court be of opinion that under the will of <the said 
C. A. Smith, deceased, the said defendants are entitled 
absolutely to one fourth share each of the said estate, then 
judgment to be entered for the defendants, but if not, theft 
judgment to be entered for the plaintiffs, for the sum of 
$4207. The costs to follow the jiidgnient, and either party 
reserving the fight to sue out a wtit of error thereon; 

H. M, Stteeter, for Plaintiff. 

ArchbaLD p. Ji, Aug. i^ 1894. The testator directed 
his executors after payment of his jqst debts and funeral 
expenses to pay to his son Williaih the income of one fourth 
of his remaining estate in quarterly payments during his life« 
and if he should* die without issUe, the said one fourth to be 
paid to his son Henry. Then, after devising one half of his 
estate to his daughter Amelia, the remaining ope fourth he 
furthei directed to be invested and the income derived from 
it to be paid to his son Henry. Healsoprovidcd^hat if either 
of his.said children should die without issue, the survivors and 
their heirs should receive "their respective shares." 

If the property thus disposed of was real instead of per- 
sonal the estate created by the will in each of the children 
would be an entail (Eichelberger vs Barintz 9 Watts 447, 
Lawrence vs. Lawrence, 105 Pa, 335, Reinoehl vs. Shirk, 119 
Pa. 108.). But words which, when applied to realty, create an 
estate tail, when applied to personalty pass the property 
absolutely, (Smithes Appeal 23 Pa. 9, Rewalt vs. Ulrich Ibid. 
388.) So far therefore as this provision of the will is con- 
cerned, the children take an absolute interest in that which is 
given them. 

But the gift to William and Henry is merely of the income, 
and the question arises whether this does not impose a limita^ 
tion upon the intended extent of it. So far as Henry is con- 
cerned it undoubtedly does not. As to him it is an indefinite 
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gift of income which is held to be in effect a gift of the principal 
also. A gift of income in perpetuity must of necessity carry 
both principal and income, (Van Renssalaer vs. Dunkin, 24 
Pa. 252, Millard's Appeal 87 Pa. 457.) The entailment of the 
gift does not change this ; it does not amount to a disposition 
of the income for life with remainder over to others of the 
fund : the 6rst taker has more than a life interest ; he has as 
we have seen, what if applied to realty would be an estate tail, 
but applied as it is to personalty is an interest which is 
absolute. It is thus a positive and indefinite gift to him of 
the income and that makes him the complete owner of the 
fund from which it comes. 

With regard to William the matter is not perhaps quite 
so clear. Upon a first reading his case seems to stand some- 
what differently from Henr}'*s and to be a gift of the income 
of one fourth of the estate to him for life merely, with a 
limitation over to Henry of the whole fund in case he William 
should die without issue. But upon closer examination the 
supposed distinction will be found to disappear. William, 
the same as Henry, is given an absolute interest in the income 
which he is to receive. The same rule therefore operates 
upon the limitation over on an indefinite failure of issue, in the 
one case as the other. The form of the gift being in effect to 
him and to his issue after him, ad first taker he takes absolutely, 
and the complete ownership of the income makes him also 
the owner of the fund. 

According to the stipulation therefore of the case stated, 
the defendants are entitled to judgment, and it is thereupon 
ordered to be entered in their favor. 



As xaokawanna jurist. 



C. D. WiNTEk & Co., Assigned to John Kimball vs. 

Andrew Thompson amd Thomas Henry, 

Terre Tenant. 

In the Court of Common Pleas of Lackawanna County^ No. 

1^8, June Term, i8gj. 
REAL estate — AGREEMENT TO SELL — EXTENT OF LIEN — 

assignment. 

An article of agreement for the sale of land is not a mere choee in action, but 
is an interest in the land. 

^ An agreement for the sale of land is within the provisions of the recording 
acts and the interest of the purchaser may be bound by judgment, and the lien of 
the Judgment attacucs to the land rc^ardltf s of the vendees^ assignmeut to a' third 
person. 

A judgment against the equitable estate which « vendee holds under articles 
of afsreeuient for the sale of landK, attaches to and biuds the legal estate, the 
instants it vests in the vendee, and the principle remains the same whei-e the assignee 
of the vendee is concerned. 

The facts appear in the opinion. 

C. S. Woodruff, Attorney for Plaintiff. 

M. E. McDonald, Attorney for Defertclant. 

Edwards, A. L. J., Nov. 19, 1894. Judgment was 
entered originally in the above case for $373* 5. for the want 
of an affidavit of defense. By agreement of the parties the 
judgment was opened and Thomas Henry, terre tenant, let 
into a defense. Thereupon certain facts were agreed upon 
and the question of the extent of the liability of the terre 
tenant submitted to the court, in the nature of a case stated. 

The facts of the case are s.ubstantially as follows: 

Andrew Thompson purchased by articles of agreement 
froin the D. & H. C. Co., a lot of land in the Borough of 
Jermyn, for the sum of $400, and paid the sum of $145 upon 
his contract, C. D. Winter & Co. obtained a judgment 
against Andrew Thompson for $290.43, entered in the Pro- 
thonotary's office to No. 272 October term, 1888. Subsequent 
to the entry of said judgment aad without making any further 
payments on his contract, Thompson assigned his interest as 
vendee under said contract to Thomas Henry, the terre 
tenant, who afterwards p^id the balance of the purchase 
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. money, $255 and interest, to the D. & H. C, Co., obtaining 
from the Company a deed for the land, and erecting thereon 
a dwelling house. The judgment of Winter & Co. against 
Thompson was assigned to John Kimball, a scire facias was 
issued regularly and in proper time, Thomas Henry being 
joined as a terre tenant, and a judgment obtained as recited 
above. 

The attorney for the terre tenant claims that his client i^ 
liable only for the amount paid by Thompson on the con- 
tract, to wit, $145, interest and costs; the attorney for the 
plaintiff contends that the judgment is a lien upon the land 
for the full amount of the plaintiff's claim. 

The position of the plaintiff is correct. He is jbntitled to 
recover the full amount of his judgment. The question 
involved is so clear that there is no room for dispute. It is 
well settled that an article of agreement for the purchase of 
land is not a mere chose in action, but is an interest tn the 
land ; it is within the provisions of the recording acts, and the 
interest of the yendee may be bound by judgment. The lien 
of a judgment attaches to the land regardless of the vendee's 
assignment of his interest to a third person. And a judgment 
against the equitable estate which a vendee holds under 
articles of agreement for the sale and purchase of lands, 
attaches to and binds the legal estate, the instant it vests in 
the vendee-. The principle remains the same where the 
assignee of the vendee is concerned. As authority for these 
positions it is sufficient to cite RusselFs Appeal, 15 P. S. 319^ 
Holmes' Appeal, 108 P. S. 23, and the cases therein cited. 

For these reasons, upon the case stated, we decide in 
favor of the plaintiff, and direct that judgment be entered in 
.favor of the plaintiff and against the defendants for the sum 
of $373- > 5 with interest from April 15, 1893. 



License in Pennsylvania, 
insurance— foreign— lloyds' association— rule of 

COM. vs. VROOMAN. 
Com. vs. Vrooman, 104 Pft; 906; exin-easly decided that- the Act of Feb. 4, 1870 
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P. L. 14, whidi makes it onlawf a for any peiv^D, partoerriiip or aflBodatkm to 
ezecato policies of Are insoranoe So this state, is constitaHoiial and valid. 

In tba praaant state of the law and the decisions in this stete, the insoranoe 
oommiasioDer cannot grant a license to a Lloyds^ Association, oi^ganized under the 
laws of the Mate of New York, to transact bosiness in Pennsylvania. 

.Any business transacted by or for a Lloyds' AsMdation is unlawful, and any 
person niaking, executing or issuing any policy of fire insurance for them in this 
commonwealth is subject to the penalties of the Act of I »70 

Application of commissioner of insurance for advice. 
Executive Department. 

Hensel, Att y-Gen., Dec. lO, 1894 — Referring to your 
communication of Dec. 3, asking whether, in view of the 
Supreme Court's decision in Com. vs. Reinoehl, 163 Pa. 287. 
you have authority to grant a h'cense to a New York "Lloyds' 
Association" -to transact business in Pennsylvania, I have to 
say : The case of Com. vs. Reinoehl simply decided that the 
Act of May i, 1876, making it a misdemeanor for any person 
to transact business within this commonwealth as the agent of 
an insurance company of another state or government, with- 
out a certificate of authority, applied only to incorporated 
companies, known as corporations, and did not apply to 
individuals associated in the manner of the Lloyds. In the 
case of Com vs. Vrooman, 64 Pa. 306, however, it has been 
expressly decided that the law «-f 1870, which makes it unlaw- 
ful for any person, partnership or association to execute 
policies of fire insurance in this state, is constitutional and 
valid. It is therefore unlawful for the Lloyds' Company, or 
for anyone in their behalf, to make, execute or issue any fire 
insurance policy in this commonwealth, and any person so 
offending shall be deemed guilty of a misdemeanor, under the 
terms of the Act of Feb. 4, 1870, P. L. 14. I advise and 
instruct you, therefore, that, in the present state of the law 
and the decisions in this state, you should not grant a license 
to a Lloyd's Association, organized under the laws of the 
state of New York, to transact business in Pennsylvania ; that 
any business so transacted by them is unlawful, and that any 
person making, executing or issuing any policy of fire insur- 
ance for them in this commonwealth is subject to the penal- 
ties of the Act of 1870. 

CFram Duncan M Graham, Harrisburg, Fa.] 
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Reinbold VS, Reinbold. 

In the Court of Common Picas of Northampton County, No, 26, 
April Term, iSg^. 

HUSBAND AND WIFE— DIVORCE— APPLICATION FOR AN ISSUE 
—RULE OF COURT. 

A rule of court w&ich requires that a demand by. the respondent tor an isue 
in divorce proceedings Fhall be made in his answer will be strictly enforced in the 
alisenoe of a satisfactory explanation of an omission to make the demand as the rule 
prescribes. 

Rule to show cause why an issue ^hall not be awarded. 

W. C Loos for rule An issue is a matter of statutory' 
rijht regardless of the provisions of the rules of court : Magill 
vs. Magill, 59 Pa., 430. A demand for an issue if made at tl;e 
second meeting before the examiner is in time : Derringe vs 
Derringe, 28 Leg. Int., 220. 

Geo. R. Booth contra. The right to demand a jury trial is 
allowed to either party, but must be exercised promptly : 
Allison vs. Allison, 10 Wright, 321. It is too late to ask for 
a jury trial after the examinerr has entered on his dutiei: : 
Lathrop vs. Lathrop, 2 Max., 9. 

The opinion of the court was delivered by 

Schuyler, P. J. — This is a rule on behalf of the respon- 
dent to show cause why an issue shall not be awarded. Our 
rule»of court on the subject is as follows: "If an answer to 
the libel be filed it shall state whether the respondent 
demands an issue, and shall specify, the facts in the libel 
which are disputed ; otherwise a jury trial shall be taken to be 
wained." In the case at bar an answer was filed, but it does 
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not "state whether the respondent demands an issue/' On 
the contrary more than six months elapsed after the filing of 
the answer before the. respondent gave any sign whatever that 
she desired an issue. In the meantime she applied for and 
was allowed alimony pendente lite; she also stood by while an 
examiner was being appointed. In her petition for an issue 
she does not vouchsafe to tell us why she did not 'demand an 
issue in her answer, nor does she. offer the slightest explan- 
ation of the extraordinary delay in presenting her petition. 
Under such circums'ances if our rules of court are to have any 
force and effect we mu^t hold that the respondent's right to a 
trial by jury has been waived. 

True, in Magill's Appeal, 59 Pa., 430, the respondent 
omitied to claim an 'issue in her answer, although required to 
do so by a rule of court similar to our own, and the supreme 
court held that she was entitled to an issue notwithstanding, 
although the examiner had taken some testimony ; but in 
that case "in the snort period of eleven days after the answer 
was filed the respondent applied to the court for leave to 
amend her answer in this r^pect, and set forth in her affidavit 
haste and surprise in preparing her answer," and these were 
controlling elements in the case. The true principle 
applicable to all such cases, even in the absence of a rule of 
court, appears to be that "the party has a right to an issue to 
try disputed facts, but he is bound to exercise his right 
reasonably and with vigilance :" Allison vs. Allison, 46 Pa. 
323. Our rule of court, under which we have practiced more 
than a quarter of a century, was intended to emphasize the 
latter part of this principle ; its effect is to prevent unjust 
delay and the unnecessary duplication of expense ; compli- 
ance with its terms is easy, and we have uniformly enforced it 
in the absence of any sufficient reason to the contrary : 
Lathrop vs. Lathrop, 2 Max., 9. It follows that the present 
rule must be discharged. 

1894, Nov. 4. Rule discharged. 

[Northampton Cpunty Reporter.] 
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First National Bank of Lansdale vs, Jacob Beaver. 

In the Court of Common Pleas of Montgomery County , No. 86, 
December Term, ^8gj. 

Garnkhees made answer that defendant, J. B., held aharee of stock in his own 
name which had been assigned as collateral for a loan, and was insuiBcient for that 
purpose; also that U. S. B held shares of stock on which J. B. had paid the dnes, 
which was also assigned as collateral for the same loans leaving an overplus. This 
stock was attached bjr breditors of U. 8. fi. Plainilir asked for judgment on 
answen, which was refused, as neither U. 8 B. nor his creditors were made partlss 
to the proceeding. 

Leave was given to demand an issue to determine the ownership of the stock. 

/. P, Hale Jenkins and Mailman & Place, Esqs,, for 
plaintiff. 

H, B, Dickinson, Esq., for defendant. 

Opinion of the court by Weand, J., September 17, 1894. 

A mere statement of the facts of this case will show that 
the court can' not at this time enter judgment against the 
garnishees. 

Plaintiff having a judgment against the defendant, Ja(:ob 
Beaver, issued an attachment in execution to levy upon his 
stock in the Lansdale Building and Loan Association. Inter- 
rogatories having been filed, the garni.shees make answer that 
Jacob Beaver had ten shares of stock standing in his name on 
the books of the association, and that they were assigned to 
the association as collateral security for a loan of $4000 
secured by bond and mortgage on Bucks county property. 
There were also standing on the books of the company ten 
shares of stock in the name of U. S. Beaver, which were also 
assigned to the association as security for the same loan to 
Jacob Beaver. The Buqks county land was sold by the 
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SheriflF on a prior lien, the Lansdale Building and Loan 
Association receiving out of the proceeds of sale $2,974-9^? 
leaving stili due them $1,375.64. The shares in name of 
Jacob Beaver were worth $1,187, and appropriating this to 
association claim would still leave $188.64 due them. It is 
claimed, however, by plaintiff that the stock standing in the 
name of U. S. Beaver really belongs to Jacob Seaver; but 
there is nothing before us to sustain this contention. The 
garnishees say that Jacob. Beaver paid th^ dues on this stock ; 
but whether as owner or for U. S. Beaver, or whose money 
was used, does not appear. Besides, U. S. Beaver, is not made 
a party to this proceeding, and we can' not in this summary 
way adjudicate his rights without giving him a hearing ; :and 
if we entered judgment against the garnishees it might subject 
them to an action by him to enforce Kis title and ownership. 
According to the answers Jacob Beaver was the real borrower 
from the association and U. S. Beaver a surety. The proper 
way to raise the question would be an application for an issue, 
in which U. S. Beaver or his attachinc^ creditors or both 
should be made a party to the record. 

And now, September 17, 1894, 'udgment is refused for 
the present with leave to plaintiff to demand an issue to 
determine the ownership of the stock in dispute, after the 
determination of which issue the motion for judgment can be 
renewed. 

[Montgomer7 County Law Reporter.] 
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Shotwell's Estate. 

In the OrpJmns Court of Philadelphia County, October Term, 
j8gi, No. 6i. 

WILLS— TESTAMENTARY CAPACITY— UNDUE INFLUENCE. 

Mere proof that a person not interested in the will guided the hand of the tes- 
t tor in signing the will. 8uch«<id being knowinglj accepted hy the testator, qhm- 
companled by proof of n*ental incapacity coverinfi^ the period when the will is made 
is inboffieient to defeat the will. 

Appeal from the register. 

Thomas F. Gross and William C Gross, for exceptant. 

Richard P. White, contra. 

Ashman, J., April i6, 1892.— The testator after a bequest 
of $50 to her step-son, gave the residue of her estate to her 
si: ter, Mary A. Karker, absolutely. The caveat againn the 
admission of the w.ll to probate was filed by another sister, 
who, by her own testimony, that the person described in the 
instrument as a step-son was in reality the son of the decedent, 
put herself out of the case as a possible party in interest. The 
son, or step-son, then asked to go upon the record, and took 
this appeal. The theory of undue influence and mental 
unsoundness upon which he proceeded was principally founded 
upon alleged declarations of the decedent showing a dislike 
for the sister who is benefited by the wilt, and an intention to 
give the whole efs'ate to the appellant. But these statements, 
admitting them to have been genuirfe, were uttered before the 
will was executed ; and even after the latest of them, an 
interval elapsed which was long enough to have permitted of 
a change in her sentiments. They, were, besides, met by 
counter-declarations equally strong, and by facts which were 
still stronger. The testimony of the appellant himself shows 
that a very small fraction of his life w.is spent under the same 
roof with the testatrix, and that he was never subject to her 
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control, and never respected her wishes. He admitted that 
he ran away from heme at least one hundred times, and was 
absent, occasionally, two or three years at a stretch, and once 
ten years. At nine years of age he was brought back by the 
te*^tatrix from Lancaster where he had wandered as a truant, 
and two years afterwards he uas discovered in New Orleans. 
In one of the brirf intetludes between these expeditions, he 
was sent to the House of Refuge. It is not surprising that the 
testatrix should have said a few months before her death that 
he did not care for her, living or dead ; and, when she was 
dying, that he should not be sent for. But the question of 
undue influence is to be decided, in this instance, by the ci*- 
cumstances which attended the execution of the will. The 
person who suggested its preparation was a friend of the tes- 
tatrix, and apparently a stranger to the devisee ; the ins ruc- 
tions as to the disposition of her estate we»e voluntarily given 
by the decedent; and the draft, from which the will was 
copied, was written by a neighbor, wh" had no personal 
interest in the matter. The testatrix was in her own house, 
where, by common consent, she had always had full sway, and 
tjie devisee was there only temporarily to nurse her. The 
point was made in argument that the signing by mark was 
not the act of the testatrix, beci^use, owing to her extreme 
feebleness, her hand was steadied, and perhaps guided, while 
she held the pen, by one of the b\ standers, and that this cir- 
cumstance was an evidence of coercion. But it was her act if 
she knowingly accepted the aid, and this introduces the 
question of her mental capacity. Two of the three subscrib- 
ing witnesses declared that she was in the full possession of 
her faculties, while the third thought she Was unconcious of 
what was being done. The testimony of a person who thus 
stultifies himself is simply worthless ; but the testimony of the 
other witnesses on this point,. for the appellant, is jilmostas 
valueless, because it was a mere expression, of opinion, un- 
substantiated by facts, and not even covering the time of the 
making of the will. It was alleged that the medicines which 
were administered to the testatrix made her continuously 
more or less drowsy ; but no proof of a single incoherent 
expression, or of a failure of memory, or of the existence of a 
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d-ilusion on her part, was mentioned. The only witness who 
assigned any tangible reason for her belief that the testatrix 
was incapable of dictating her will gave it in these words : 
"She would taik to me a couple of times during the night, 
and then towards morning I could not get her to talk to me 
at all." This practically sun marizes all of the evidence which 
was submitted. If the appellant was the step-son of the tcs- 
tatrix, he has no standing; if he was her son, he has failed to 
produce such proof of testamentary incapacity, or of undue 
influence, as would uphold a verdict against the will. The 
exceptions to the decree sustaining the probate are therefore 
dismissed. 

[PenzisylTaiiiA County Conrt Reports ] 



RONCKENDO:.FF*S ESTATE. 

//i the Orphans' Court of Philadelphia Counnty, October Trrm, 
iS^2, No, 2g^. 

WILLS— PERPETUITIES. 

^^ here a testator gives one third of the residuam of his estate to his- danglkter 
for life, with power of appointment by will,, and the daughter appoints to her 
husband for Ufe and then to h«T son Yor life, and then over, and the son was not 
bt»m when the t stator died, the appointment to the son is ueverthclsss not con- 
trary to the rule against perpetuities 

Exceptions to adjudication. 

John G. Johnson^ for exceptant. 

Ashman, J., April 16, 1892. — The donor of the power 
left, by will, one-third of his estate in trust for his daughter 
for life, and at her death for "such per^n and persons, and in 
su^h manner as she, by her last will afid testament, may direct 
and appoint.'* The daughter, by her will, after certain 
specific bequests, gave the income of her residuary estate to 
her husband for life, and, after his death, to her son George 
for life, with remainder in fee to his issue, and in default of 
issue, to her sister, etc. The husband afterwards died, leaving 
his son George surviving. The l*i ter was born rafter the 
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grandfather's death, and the question to be determined is, 
whether the trust for his benefit, created by the will of the 
donee, violates the rule against perpetuities. Mr. Gray lays 
down, as the simplest form in which the rule may be 
expressed, that "no interest subject to a condition precedent, 
is good, unless the condition must be fulfilled, if at all, within 
twenty-one years after some life in being at the creation of 
the trust." Tested by that formula, the gift of the son was 
unquestionably good. The death of the donor of the power 
marked the commencement of the estate, and the will of the 
donee must be read into the original will, as if the two instru- 
ments had been written together, and had been intend^ d to 
operate as a unit. The provision, then, was to the daughter 
for life, followed by life estates to her husband and son 
respectively. The daughter was living at the death of the' 
donor, and her sc-n must have been born in her lifetime. It 
is, therefore, immaterial whether his birth preceeded or fcl- 
lowed the death of the donor. It is also immaterial that the 
life estate to the son may exceed the limits of a life or lives 
ie being at the donor's death, because it must take effect 
within those limits: Donohur vs. McNichol, ii P. F. S. 80. 
The question, whether the remainders over are obnoxious to 
the rule is an interesting one, but we are not now asked to 
consider it. 

The exceptions are sustained. 

[Pennvylvania Coonty Court Hrports ] 
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Commonwealth vs. John H. Phelps. 

/n //if Court of Common Pleas of Lackawanna County y No. jo, 
September Term, 18^4. 

SUNDAY LAW — INFORMATION— JURISDICTION— RECORD — 
PRIOR CONVICTION— CERTIORARI. 

To sustain a ooayiction under the Act of 22 April 1794 the information and 
warrant must afBrmativel j set forth that the offense was committed in the cDunty in 
'which the action is brought. 

Where a certified transcript from the docket of an alderman is offered in 
evidence befora another alderman to show prior conviction, if the transcript is not 
sworn to, the trial alderman may roject it, but if he receives it, marks it as an 
exhibit and returns it with his record upon certiorari, be in effect sustains the prior 
oonviction 

Certiorari to Isaac L. Post, Alderman of Seventeenth 
ward, City of Scranton. 

INFORMATION, 

"F. A. Dony of the City of Scranton taken upon his oath 
before L L. Post, esquire, an alderman, in and for the Seven- 
teenth ward of said city, the 22d day of May, A. D. 1894, the 
said F. A. Dony satth that on the 20th day of May, A. D., 
1894, John H. Phelps, of the said City of Scranton, did keep 
open on the first day of the week, commonly called Sunday, 
his place of business at the corner of Wyoming avenue and 
Spruce street, as on other days and did sell soda water and 
^her beverages and articles contrary to the Act of Assembly 
of 22, April 1794.'* 

TRANSCRIPT FROM DOCKET OF ISAAC L. POST. 

Be it remembered that on the 22d day of May 1894 at 
Scranton, Lackawanna county, Pa., F. A. Dony of said city 
and county comith before m'e an alderman in and for 
said city and county and on his oath informs me the said 
aMerman that John H. Phelps the defendant, did violate the 
Act of Assembly of April 22, 1794 at his place of business in 
Scranton, Lackawanna ccJunty on May 20, 1894, being the 
Lord's Day commonly called Sunday, by keeping his place of 
business open, and performing worldly business by selling 
soda water and other beverages, contrary to the aforesaid Act 
of Assembly. Information on file. 

Warrant and subpcena issued to Penman C. 22 May 1894. 
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Now May 24, 1894 parties appear. 

F. A. D'ony swot-n and testified that he saw defendant's 
place of business open on May 20, 1894 on Sunday, and his 
clerk at the ''soda fountain," everything ready for business at 
10:11 a. m. 

Benjamin Worden sworn and testified that he saw defend- 
ant's place of business open and two men drinking soda 
water on Sunday, 20 May 1894. ("Defendant spoke and said 
he was open and would be kept open." 

Defendant o£Fers in evidence transcript of the docket of 
Alderman Fitzsimmons date 21, May 1894 at 8:45 a. m. claim- 
ing "prior convictions." On file marked "A." Not allowed. 
Decision deferred to 25th inst. 

Now May 25, 1894. On hearing the evidence in this case 
the said defendant is hereby convicted in manner and form as 
charged of keeping open his place of business, and doing and 
pei forming worldly business, by selling soda water on the 
Lord's Day commonly called Sunday on the 20th of May 
1894 in Scranton, Lackawanna county in violation of the Act 
of Assembly of April 22, 1794. I do thereupon judge the 
said defendant to forfeit the sum of four dollars and cost, and 
if the same is not paid or goods and chatells produced that 
levy and sale may be made — thus said be committed to the 
cour.)ty jail for the term of six days (6) as required by the Act 
of Assembly aforesaid." 

Plaintiff in error files the following exceptions, inter alia, 

I. The record in this case does not show that the Aider- 
man had jurisdiction. 

IL The information in this case does not set forth that 
the offense was committed in Lackawanna county. 

V. The record as filed in this case shows that there had 
been a former conviction for the same offense before Alder- 
man John. Fitzsimmons of the Eighth ward of Scranton, and 
that a certified transcript of said conviction was offered in 
evidence in this ca>e and made a part of the record. 

George S. Horn for plaintiff in error. 

F. L. Hitchcock for defendant in error. 

H. M. Edwards, A. L. J., Janu«iry 14, 1895. The in- 
formation and warrant in this case are fatally defective. They 
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do not state that the offence complained of was committed in 
Lackawanna county. This should appear affirmatively in 
order to give the alderman judisdiction of the person of the 
defendant. It is true that the transcript sets forth that the 
complainant "on his oath informs me the said alderman that 
John H. Phelps the defendant, did violate the Act of 
Assembly of April 22, 1794, as his place of business in Lack- 
awanna county." But the information made by the com- 
plainant is in writing and is returned by the alderman as a 
part of his record and this information contradicts the state- 
ment in the transcript. 

There is another difficulty with this case. The transcript 
contains the following entry: The defendant offers in 
evidence transcript of the docket of Alderman Fitzsimmons, 
dated 21 May 1894, at 8. 45 a. m., claiming prior conviction, 
on file, marked "A"— not allowed." 

The fair inference from this record is that the defendant 
interposed a plea of prior conviction for the same offence and 
that the plea was not allowed. The transcript of Alderman 
Fitzsimmoas was certified under his hand and seal, but was 
not sworn to. The alderman trying the case now before us 
c6uld have rejected this transcript because it was not sworn 
to. He does not appear to have done this. He receives it, 
marks it as an exhibit and returns it with his record. Having 
done this, he should have sustained the plea of former con- 
viction and discharged the defendant. 
• The proceedings are reversed. 



Commonwealth vs. Madden. 

In Me Court of Quarter Sessions of Schuylkill County, 
November Term, iSgo, No. 1,069. 

COSTS — GRAND JURV — CRIMINAL LAW. 

The grand jarj have no povirer to place costs on a penson who is not marked 
on the indictment as the prosecutor, ami wliu ha^ not api^arcd before them. 

Rule to Strike off costs imposed on a justice of the peace. 
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The grand jory- placed the costs upon a justice before 
whom the. information >¥as laid, and who issued the warrant 
on Which the defendant was arrested. 

Geo, /, Wadlinger^ for the rule. 

R H, Koch, district attorney, contra. 

Green, J., Jan. 4, 1892. — On this bill of indictment Frank 
Bender was endorsed as the prosecutor, and he appeared and 
was sworn before the grand jury, and also one other witness. 
Squire Monaghan'did not appear before the grand jury, nor 
was he notified to appear, nor was he in any way aware that 
he was charged with being the prosecutor, nor was his name 
endorsed on the indictment. Nevertheless, the grand jury 
has diirected him to pay the costs. It is coo plain for argu- 
ment that, under such a state of facts, this could not be done. 

Thi^ is \o condemn a man unheard, or without giving him 
an opportunity of being heard, ahd would be clearly unjust if 
petmittpd to st&hd. The court constantly instructs the grand 
jiiry thii they havfe no right to impose costs on a defendant, 
because neither his noi- his witnesses appear before them. If 
iHs propoiked by t\\t grand juiy to place the costs on some 
oat; who i^ liot ntsli-ked as the prosecutor, and who has not 
ak^t^eai-bd blefbre thbm; it would become necessary that he 
shbclid be ndtified to appbar, so as to give him the opportunity 
of ^\rxg heard in his own behalf^ before he could be con- 
dtiiihikl tb pzy the costs. This would be justice, and needs 
no citation of many authoHties to prdve. I quote from only 
one, Guffy vs. Com., 2 Gr. 66, fn which Judge Lewis says : 
"The jury have the power to name the prosecutor, but if they 
name one against whom there is not a particle of evidence, 
one who was not th^ prosecutor, and who had no notice what- 
ever of the proceedings, the injustice would be so monstrous 
that it seems impossible to doubt in regard to the power and 
the duty of the court to grant the redress.** The finding of 
the grand jury putting the costs on J. J. Monaghan, is set 

aside. 

[From G«o. J. Wadlingw, Ebq., PbtteviUe, Fk] 
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The President Managers and Co. of the Delaware & 

Hudson Canal Co. vs. The. Lackawanna Street 

Railway Co. and The Scranton & 

PiTTSTON Traction COi 

In the Court of Coptmon Pleas of Lackawanna County ^ Sitting 
in Equity^ Nnf, 8^ November Term, 18^4, 

ACT 19 JUNE 1871— ACT I4 MAY 1889— RAILROAD CROSSING 
— GRADE— COURT OF EQUITY— REASONABLENESS. 

tlM dd flection of Act 19 June 1871 ' glTinir -oofurts of equity the x^'^"^ ^ 
ngnlAtB railroad erasdn^i at giradefl etc. is notraitrictedorUiiiited bjt^elSth 
■Bction^f tlie Act of 14 May, 1880. 

As a geiwnl nile rai]n)ad8 fdU not be panidtttd to crOM each aith^ 
Irat tliey are not abaoloftely probibiteiL, and each caae moat be determined on its own 
' merite. 

Tbit ia reaaonabte which ordinary penona acquainted with the bcHinen would 
haw anticipated as likely to be required, namely, that which has usually been dona 
by discreet and intelligent peraons undec similar circumstances. 

The facts sufficiently appear in the opinion. 

Jessups & Hand Solicitors for plaintiff. 

Zr. A. Watrfs and Lemuel Ammerinan Solicitors for 
defendants. 

GUNSTER, A. L. J., Dec. 17, 1894. The plaintiffs are acor- 
poration duly incorporated by the laws of the State of New 
York, and authorized by the laws of the State of Pennsylvania 
to hold coal lands and to build roads to their coal lands. They 
are also the lessees of the N^orthem Coal and Iron Company and 
are operating the railroad of that company in this county. 
This road extends from the City of Scranton southward into 
Luzerne county and through the Township of Lackawanna. 
At Mopsic in the Township of Lackawanna it consists of 
three tracks and a fourth track is in process of construction. 
About one hundred and forty trains, besides . a number of 
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switching engines, running back and forth, pass and repass 
over their tracks every twenty-four hours. 

The Lackawanna Street Railway Company is a corpor- 
ation duly incorporated under the act entitled "An Act to 
provide for the incorporation and government of street rail- 
way companies in this Commonwealth/* approved March 14, 
1889, P. L. 211, and among other things is authorized to con- 
struct, maintain and operate a railway for public use by 
electric power over the following streets. Beginning at a 
point on Centre street at the City line, thence along Centre 
street and the Main Road to Moosic to Wyoming avenue in 
the Village of Moosic and along Wyoming avenue and Main 
street to the Valley road, thence along the Valley road 
through Marcy township to the line of the Borough of Avoca. 

The Scranton and Pittston Traction Company is a coi^ 
poriation duly incorporated under an act entitled "Act Act to 
provide for the incorporation and regulat on ot motive power 
companies for operating passenger railways by cabKs, electri- 
cal or other means*' approved March 22, 1887 ^- ^ ^> ^^^ ^^^ 
entered into an agreement with the Lackawanna Street R.iil- 
way (Company to construct, complete and operate an electrical 
railwav upon and over the route ab« ve de.cribed and in 
accordance with said agreemen*^^ is now engaged in the con- 
struction of said iailwa>. It appears that the route, of this 
proposed railway crosses the railroad operated by the 
plaintiffs at Moosic in Lackawanna township at two places, 
"namely, where the public road called Wyoming avenue crosses 
the plaintiff's railroad, and where another' public road called 
Spring street c osses said railri»ad. ThesL' places are within 
half a mile of each other. The Traction Company propo>ed 
to lay down the tracks of the street railway at these crossings 
across and at grade with the tracks of the plaintiff company 
and were about to do so when they were forbidden and de- 
terred by the plaintiff company. They thereupon filed their 
bill of complaint alleging that it is impracticable if not impos- 
sible to cros> plaintiff's tracks in any other manner than at 
grade by reason of the topography of the country, aud prayed 
for an in)unction. At about the same time V.^isc plaintiffs 
filed their bill of complaint, alleging that the proposed grade 



crossing would be very dangerous, and that overhead cross- 
ings were not only practicable but would not entail any great 
expense and prayed for an injunction restraining the con- 
struction of said crossings at grade etc. Both injunctions were 
issued and the rules to . continue them. w<ire heard together 
and on the same evidence. 

The eighteenth section of the Act of 1889 under which 
the Street. Rail way Company is incorporated provides that 
''Any company incorporated under the provisions of this act 
shall have the right, in its construction, to cross at grade, 
diagonally or transversely, any railroad operated by steam or 
otherwise, now or hereafter built.'* It is contended that this 
section gives the Street Railway Company the right to' cross 
at grade. This might be so if it were not for the Act of June 
*9, 1 87 1 P. L, 1560. This act is entitled "An Act relating to 
legal proceedings by or against corporations." The first 
section of this act provides "That in all proceedings in courts 
of law or equity of this Commonwealth, in which it is alleged 
that the private rights of individual^ or the rights or franchises 
of other corporations are injured or invaded by any cqrpor- 
ation claimii>g to have a right or franchise to do the act from 
which ^tich injjury results, it shall.be the duty of the court in 
which such pfoce^jdi^^it^ ^^^ ^^<^« ^^ exsiimine, inquire and 
ascertain whether such corporation does in fact » possess the 
right or franchise to do the act from which ' such alleged 
injury to private rights, or to the rights and • franchises of 
other corporation$, results, and if such rights or franchises has 
not been conferred -«upon such corporation, such CQurts, if 
.exercising equitable power, shall by injunction, at suit of the 
private parties pr. other corporations, restrain such injurious 
acts; and if the proceedings be at law, for damages/ it shall be 
lawful therein to recover damages for such injury as in other 
cases.'* 

The second section provides that "When such legal pro- 
ceedings relate to crossings of lines of railroads by other 
railroads, it shall be the duty of courts of equity of this Com- 
monwealth to ascertain and define, by their decree, the mode 
of such crossing which will inflict the least practical injury 
upon the rights of the company owning the road which is 
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intended to be crossed ; and if in the judgment of such court 
it is reasonably practicable to avoid a grade crossing, they 
shall by their process prevent a crossing at grade/' and we 
are asked to prevent grade crossings by virtue of the power 
given courts of equity in this >econd section. 

Whatever may be the seeming conflict between the Acts 
of 1871 and the Act of 1889, it is clear that the Act of 1871 
is an exercise of the police power of the state. It is provided 
by Article 16, Strction 3 of our Constitution that "the exercise 
of the police power of the state shall never be abridged, or so 
construed as to permit corporations to conduct their business 
injsuch manner as to infringe the equal rights of individuals 
or the general' well-being of the state.*' Railroads are public 
highways. They cannot, therefore, for all purposes, be con- 
sidered private property only. As they possess a public char- 
acter, they are subject to public supervision, and under our 
constitution the legislature cannot barter away the police 
power of the state which includes the power to supervise rail- 
roads so far at least as they are public highways. And f<*r 
these, reasons it ha^ been held that the jurisdiction conferred 
by the second section of the Act of 1871 was not in any man- 
ner restricted or limited by the Act of 1889, Penna. R. ,R. vs. 
Braddock Electric Ry Co. 152 Pa. 116. In the same case ic 
was decided that electric railways are within the mischief for 
which the second section of the Act of 1871 provides a remedy 
and that they a e within the purview of that act. 

This being so it is proper to consider the purpose for 
which 'the power given us by the Act of i87i are to be exer- 
cised. I cannot do better than quote from the case just 
cited. "The manifest purpose of this is not merely to dis- 
courage grade crossings because of their damage to the public 
as well as injury to the company whose road is crossed, but 
also to pret»ent them whenever in the 'judgment of the court 
it is reasonably practicable to avoid such dangerous and 
injurious crossings. As an exercise of the police power of 
the state, the wisdom of the provision has become more mani- 
fest, from year to year, as railroads multiply. Referring to 
the general necessity for exercising the restraining power thus 
conferred on courts of equity. Chief Justice Paxson in Perry 
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County Railroad vs. Newport Railroad Co. tjo Pa. 193, 199, 
says: "The tiipe for grade crossings in this state has passed. 
They ought not to be permitted, except in cases of imperious 
necessity. They admittedly involve great danger to life and 
property. In the earlier period of railroads this danger was 
overlooked, or, at least, disregarded. The desire of the people 
for this species of improvements tended to close their eyes to 
the dangers involved. The traffic then upon . railroads was 
comparatively light, and trains ran at long intervals. The . 
rapid development of the country, the enormous growth in 
wealth, population and business, has materially changed the 
relations of railroads to the public and to each other. The 
result is that we now see railroad companies and municipal- 
ities spending enormous sums in correcting the defects of 
earlier railroad construction, and especially in avoiding grade 
crossings. We must therefore construe, the Act of 187 1 in 
accordance with our present surroundings." The rule un- 
doubtedly is to discourage railroads from crossing each other 
at grade, Pittsburgh vs C. R. R. Co. 2 S. W. Penna. R. R. 
Co. jj Pa. 193; Northern Central R. R. Co.'s Appeal' 103 Pa. 
627 but they are not absolutely prohibited, and each case 
must be determined on its own merits, Appeal of Pennsyl- 
vania R. R. Co. 1 16 Pa. 55. 

Two thoughts are clearly expressed in the Act of 1871. 
The one, that no unnecessary injury shall be perpetrated on 
the road sought to be crossed ; the other that crossings at 
grade shall be prevented whenever they can reasonably be 
avoided. And the company seeking to cross the road of 
. another starts with both these obstacles placed in its way by 
legislative authority. They must be removed by evidence. 
The parties do not stand on an equality. The rights of the 
first occupant of the ground, in performance of law, are recog- 
nized as superior to tho.se of the new claimant, Pittsburgh & 
C. Railroad Co. vs. S. W. Pa. Railway Co. 77 Pa. 173. 

The first question therefore to be considered is whether 
it is reasonably practicable to avoid a grade crossing at either 
or both of the places mentioned in the plaintiff's bill. What 
is a reasonable practicability ? It has been said that that is 
reasonable which ordinary persons acquainted with the 
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business would have anticipated as likely to be required, 
namely, that which has usually been done by discreet and 
intelligent persons under similar circumstances,. Northern 
Central Railway Co/s Appeal 103 Pa. 621, 629. This defiini- 
tion is not very satisfactory. The construction and operation 
of electric street railways are, as yet, in their infancy and it can 
hardly be said that reasonableness of anything connected 
therewith can be determined by what had been done under 
similar circumstances. But however that 'may be the reason- 
able practiability of avoiding a grade crossing is always a con- 
clusion drawn from a variety of independent parts and cir- 
cumstances. The location and surroundings of t*he proposed 
crossing, the character of the railroads and the use made and 
intended to be made of them, the inccensed cost and expense 
of construction and operation, the public safety and con- 
venience, the interests and convenience of the road intended 
U* be crossed, are some of the factors that enter inio the 
solution of the question of the rvasonabieness of an overhead 
crossing. Northern Central Railway Co.*s App-.al 103 Pa. 621. 
As have been said ihe plaintiffs allege that grade en ssings 
can bt' avoided at both place- in question by ovi rhead 
cros: ings. It appears from the testimony before us that there 
are no topographical mechanical or t-ngmteering difficulties 
in the way of such structures and that the same can be readily 
constructed and operated. It is objected however on part of 
the defendant> that the supervisors of the township will not 
consent to overhead crossings for the reason that they will be 
obstructions in the public highways, and that such structures 
will not only be so expensive in themselves, but will also 
cause so much injury to private property abutting on the 
streets as to make them reasonably impracticable. I appre- 
hend that we need not concern ourselves with the consent or 
non consent of the local authorities on this question. The 
supervisors of Lackawanna township have already authorized 
and empowered the Lackawanna Street Railway Company to 
construct and maintain a street railway upon such of the 
roadways riamed in the route already mentioned as lie within 
the township of Lackawanna. Under the terms of its charter 
the company was bound to obtain such consent before con- 
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structing its road. If further consent is needed (but I do not 
pass upon that point) the company must obtain it. 

The question of expense is a more serious one. From 
the evidence before me* I find that the expense of construct- 
ing or putting, in a proper crossing over the four tracks of the 
plaintiffs at grade will be about six hundred dollars at each 
crossing and that the expense of constructing an overhead 
crossing with proper approaches will be from three thousand 
to three thousand five hundred dollars each and that in • 
addition to the cost of such overhead structure there will 
necessarily be additional expenses of operation, such as 
increased power and necessary repairs will require. There is 
no evidence before me from which I can ascertain this 
additional expense. The grade required for the necessary 
approaches to the crossing, from seven to ten per cent, is not 
heavier that that . on which similar roads are successfully 
operated, nor heavier that that on which in at least one place 
the defendants road is to be laid on a natural grade. I also 
find that the necessary approaches to the overhead crossings 
will to some extent be obstructions in the public highway; 
that they will be objectionable to the owners of property 
abutting on the streers where they are to be constructed and 
that they will injuriously affect the value of such property. 
There is no evidence bef<ire me from which I can ascertain the 
amount of such injury, but I do not doubt that it will be as 
substantial one. 

Following the rule that the reasonable practiability of 
overhead crossings depends upon . the circumstances of the 
case and that each case must be determined on its own 
merits, let us see what are the parts and circumstances con- 
nected with these two crossings. They are most unquestion- 
ably dangerous. It is true some of the witnesses testify that 
they are not niore dangerous than the crossings" at Carbon 
street and West Lackawanna avenue in the City of Scranton 
but to the mind of any one acquainted with these crossings 
such testimony only strengthens that which tends to show 
that the proposed crossings are dangerous and more than 
ordinarily so. Wyoming avenue where it crosses plaintiffs' 
tracks is seventy-five feet wide and is comparatively level on 
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each side of the track for some distance. On each side of the 
avenue on both sides of the tracks are buildings of different 
kinds obstructing the view up and down the railroad. On 
one side of the avenue is the railway station and oii the other 
side, a little further up, is a water tank where many of 
plaintiffs locomotives stop to take water. The crossing is in 
the thickly settled portion pf the village and in the immediate 
vicinity of the postofRce, hotels and drug store. Looking 
north from this crossing one can see up the track from eight 
hundred to nine hundred feet, while looking south one can 
see down the track about fifteen hundred feet. The evidence 
tends ^o show that the crossing at Spring street is still more 
dangerous. A little below that point the railroad makes 
a sharp curve aroun'd the foot of a hiU so that the locomotive 
or cars cannot be seen until they are within about five hundred 
feet of the crossing under favorable circumstances. The view 
is somewhat obstructed by the hill, and there is also a 
descending grade westward on the street. There are buildings 
on each side of the railroad but not so close or numerous as 
at Wyoming avenue. 

These two crossings are within less than half a mile of 
each other and are two of at least three crossings of plain tifT*s 
road an two of at least sev* n ciossings of plaintiff's and other 
companies* locomotive roads between Moosic and Pittst^n, a 
distance of about five and one-half miles, over which the 
Traction Company proposes to lay and operate an electric 
passenger railway at grade. 

At the two points in question the railroad of the plaintiffs ' 
consists of three tracks in actual use and a fourth track in 
process of construction. The tracks are us d by the Central 
Railroad of New Jersey as well as by the Delaware and Hud- 
son Canal Company. From one hundred to one hundred and 
forty trains p[ass and repass each point every day. Of these 
trains forty two are regularly scheduled passenger trains and 
four are what are called through trains. In addition to these 
trains from six to twenty pushing or switch engines pass and 
repass. The evidence shows that the trains other than pas- 
sengers are to a large extent long and heavy freight and coal 
trains ; that some of the^cars are najrow guage and some are 
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taken from the gravity railroad; that tjieir freight and c6al 
cars are equipped with the ordinary chain brake andthiat it is 
difficult to stop a heavy train of such a character within a 
short space. The fourth trkCk now b^ing put dpwii has be^n 
in contemplation for soiie time and is called for by the. in- 
creasing traffic over plarntiff's road. 

We have it on good authority that an electric railroad i^ 
the niost dangerous of all street. cars railroads. The* evidencie 
before me shows t' zjl the cars of the electric street car raiK 
road have been stalled i^n or at the track of the plaiirtiff cocn- 
pany at Carbon street in tiie City of Scrantoh on an average 
of at least mce a week since last August. The power was 
off> or the tfoUey was off, or .the..raoter man was off. But 
whatever the cause of the car being stalled jtlefi the inmates 
ats well as the passenger:* and employes on a train approaching 
bd the focomotive road. in positions of extreme danger. The 

. evidence- in;the case leaves no doubt in any mind that cross- 
ing- at either pf the places by an electric street car railway at 
grade would irot only be a substantial obsiruCfionMo. the 

- operati m .»f the pi 4intiff*s railroad but th>at it would', be ^ex- 
tremely langerous to the pas.^engers and employes of both 
roads, while an overhead crossing will avoid the pbst ruction 
and be practically safe. 

» It has been suggested that overhead cro sings arc not 
practical because they are not. practised. That is a mistake. 
Th y an- practised, and, as I have-shown, grade crossings are 
not only tci be discouraged, but whenever it is reasonably 
practicable to aivoid them it is our duty to prevent them. 
The evidence does not disclose how often or how frequently 
the Traciion Company proposes to run its cars' over these 
crossings but it is reasonable to suppose that they would do 
so as often as public travel warranted it. It is common ex- 
perience that if a grade crossing is once established it is to nil 
intents and purposes established forever, and neither the 
company whose road is crossed nor the public at large can rid 
themselves of the inconvenience and danger caused thereby. 
After a careful examination of all the evidence in the case I 
am of opini'>n that it would be extremely hazardous and dan 
gerous to permit the defendants to cro^s the plaintiff*s road 
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at grade and that it is reasonably practicable to avoid such 
grade crossings at both of the points in question by an over- 
head crossing. This conclusion may, and no doubt will, work 
hardship to the defendant. The Act of 1871 unposes import- 
ant and delicate duties upon our courts of equity. We can 
not do less than perform them in the spirit in which they are 
i An posed, and that is, that the public welfare is paramount to 
any private or corporate interests. 

The rule is made absolute and the injunction heretofore 
granted is continued until otherwise adhered. 

THE END. 
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AFFIDAVITS OF DEPUNSK. 

Where partnership is alleged by plaintiff, an affidavit of defense de> 
nying the partnership is sufficient to prevent judgment. Laag et al. y. 
Jenkikiset al., 73. 

AGISTER. 

.An agister is required to take only sudi care of stock as an ordinarily 
prudent man would take of his own. Murray v. Rhodes, 123 

AMENDMENTS Sec Justices of the Peace 4; of Verdict, see Practice i. 

An error in the precipe cannot invalidate the writ. The precipe is 
amendable and may be- made to conform to the writ Davi^y. Brode, 207. 

APPEAL. See also Justices of the Peace. 

I. Where an award of "no cause of action" is entered against three 
joint plaintiffii in an action of trespass and one of them takes an appeal 
and defendant enters plea as to party appealing, and issues execution for 
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costs sgaiost the others, all the pUiutifTs may stand upon the appeal if 
thej desire. Godfrey v. R. R. Co., 121. 

3. An appeal cures mere irregularities in proceedings of a Justice's 
court. Nealon v. McN'eal, 117. 

3. An appeal will not be stricken oiS* though right thereto had been 
waived, unless the waiver is shown by the record or pleadings. Wade- 
man V. Whitmore, 4a. 

4. An appeal from an alderman's judgment in suit for penalty will be 
stricken o£f hnless appeal was allowed as required by Act of 1876. Board 
of Health v. Decker, 173. 

.5. Upon an application for an appeal nunc pro lunc in suit for pen- 
alty, appellant must show some distinct and sufficient reason for the 
Court entertaining the appeal. Ibid. 

6. An appeal in these cases will not be granted on such general alle- 
gations as that the judgment was against the evidence. Board of Health 
y. Cr^t Farm Da-ry, 175. 

IPPBAI^ TO SUPREME COURT. 

The plaintiff's real estate was sold under an.execn.ion issued on one 
of two judgments and the sheriff retained $126.59 >> costs out of the pro- 
ceeds, which were insufficient to satisfy the judgments. Subsequently 
the plaintiff satisfied the judgments, and obtained a decree from the court 
striking out $68.55 of these costs The sheriff appealed to the Su- 
preme Court, who dismissed his appeal, and the plaintiff brought suit on* 
. his appeal bond for the $68.55 and $12 Supreme Court costs. Held, That 
the suit was properly brought on the sheriff 's appeal bo id instead of 
on his official bond. Also, that the claim being adjudicated, no defense 
could be allowed but payment and satisfaction, and a counter claim 
could not be maintained as a set-off. Johnson v. Burkholder, 183. 

ATTACHMENT. See Fraudulent Debtor Attachment. 

ATLACHMENT FOR BOARD. 

Under the Act of 1876 it is necessary that summons issue and judg- 
ment be entered before attachment can issue against wages for board. 
Thatcher v. Beam, 177. 

ATTACHMENT EXECUTION. See Building Association. and Judgaient,5-6. 

1. Judgment will ^ot be entered against garnishee on his answers 
which are not an absolute admission of indebtedness. Kistler v. Thomp- 
son, 341. 

2. Where a fund in the hands of a garnishee is claimed by two part 
ses, an issue will be granted, on the petition of the garnishee, to try the 
title to the fund. Ibid. 

3. Garnishees made answer that defendant, J.B. , heU shares of stock 
in his own name which had been assigned collateral for a loan, and was 
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insnfficient for that purpose ; also that U. S. D. held shares of stock on 
which J. B. had paid the dues, which was also assigned as collateral for 
the same* loans, leaving an overplus. This stock was attached by credit- 
ors of U. S. B. Plaintiff asked for judgment on answers, which was re- 
fused, as neither U. S. B. nor his creditors were made parties to the 
proceeding. I^eave was given-to demand an issue to determine the own- 
ership of the stock. Bank v. Beaver, 403. 

4. Form of order entering judgment against garnishees. Davidson 
V. Mullaly, 181. 

ATTORNEYS AT LAW. 

The rule of court preventing attorneys from becoming bail except 
by special leave of court, is a wholesome one and should be eaforced 
whenever invoked, unless there are circumstances connected with 
the proceedings which would have induced the court to grant leave, if its 
Qonsent had been asked. Laughlin v. Prigg, 280. 

BAY WINDOW. See Deed, 2. 

BOARD. See Attachments for Board. 

BONDS. See Tax Collectors, 45 ; Monidpal Law, 3. 

BOROUGHS. See Street Railways. 

1. The general powers referred to in the first clause of the Act of 
185 1 being confined to the particnUr sutijects referred to in the succeed- 
ing clauses, there is no authority in the act for a borough ordinance com- 
pelling railroad companies to erect gates or keep watchmen at their 
street crossings. Borough v. D. & H. C. Co., 189. 

2. An application for the incorporation of a borough out of an exist- 
ing borough, containing two or more villages, under the Act of May 29, 
1889 (P. L. 393), must be advertised in one or more newspapers of the 
proper county for not less than thirty days immediately preceding tiie 
presentation of petition to court, although said act is silent as to notice. 
In re Borough of Throop, 293. 

3. The said act must be construed in pari fnateria with the Act of 
June 2, 1871 (P.L. 283). Ibid. 

4; The eighth section of the general borough law of 1834. providing 
that the burgess of an incorporated borough shall preside at all meetings 
of the town council, has not been repealed by the Act of 185 1. Darrach 
V. Kenny, 9. 

BRIDGES. See Roads, Streets, and Bridges. 

BROKERS. See Real Estate Brokers. 

BUILDING ASSOCIATIONS. For form of order for judgment on attach- 
ment execution levied on stock. Zurflich v. Sossong, 7. 

CERTIORARI. See Justice of the Peace. 
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COMMON SCHOOLS. 

The appropriations niade by the Act of June 6, 1893. to the Teachers* 
Institne. Philadelphia School of Design, and the Teachers' Annuity and 
Aid Association, should not be paid by warrants to these Institutions, 
but the whole appropriations for school purposes shou d be paid to the 
city of Philadelphia. School Appropriations, 299. 

CONCLUSIVENESS OF RECORD. See cvideucVs i, 3. 

CONFESSION OF JUDGMENT. See Justices of the Peace, 8. 

CONSTITUTIONAL LAW. See Taxes, 3, 4. 

CONTRACTS. 

There must be certainty about an agreement in restraint of trade, 
before the court will grant aa injunction to enforce such an agreement. 
Stofflet V. StofHet, 343. 

CORPORATIONS. 

I. The five-year period of limitation within which corporations must 
complete the construction of their works under Section 1 1 of Act of April 
17, 1876, as amended by Act of June 16, 1889, begins at the expiration df 
two years from the date of their letters patent Dcgen v. Water Co.. 333. 
2. A corporation taking land under the right' of eminent domain has a 
right to remove the timlxsr and dispose of the same. This is not engag- 
ing in another business within thc-mcaning of the law ; but is rather an 
incident of the taking of the land for a public^ purpose. lb. 

COSTS. 

1. Costs recovered by a defendant sued in a representative capacity, 
belong to him individually so far as thc-y are his at all. Rupp ▼. Swartz 
& Evans, 125. 

2. Although witness costs belong to the pariy in whose behalf the 
witnesses were subpcxMiaed, (on the ground that he is directly liable to 
them for their fees and mileage) it is not so with officers' costs, which 
be*ocg to party only when he has paid them Ibid. 

3. The bill of costs for witness fees and mileage filed by the success- 
ful party in an action belong to him iiimsc'f, and not to the witnesses on 
whose account they are filed. Hartiy v. Hoppee, 337. 

4. Where therefore the losing pr.rty pays the witnesses of his oppon- 
ent and takes an assignment of thuir fees, he is not entitled to the costs 
which have been paid into court on that account, but they «*iust go to 
the party in whose favor they were taxed. Ibid 

5. Tlie grand jury have n jwwcr to j. ce costs on a person who is 
not marked on the indictment as the prosecutor, and who has not ap- 
peared before them. Commonwealth V. Madden, |ii. 

COUNTY BRIDGES. See Rottds, StrccU and Bridges. 

COUNTY COMMISSIONERS. See Roeds, Strccto and Bridges. 
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COURT RULES. See Ejectment, and Attoraejs-at-Law. 

CRIMINAL LAW AND PROCEDURE. See Jnstices of the Peace. 4 6. 7. 
xo-15. 

1. The Act of May 6, 1887, making it a misdemeanor to mntilale, 
destroy, tear down or remove any show bill ... or other advertisement 
does n t ioclnde the tearing down of a constable's notice of sale. Bat 
quaere vHU an indictment lie nnder the common law for such act ? 
Commonwealth v. Johnson, 129. 

2. Under an indictment for rape committed on a woman child under 
16 years of age, evidence of character as dist'ngnished from repatation is 
properly admitted to determine whether or not she was of good repute. 
Commonwealth v. Davis 239. 

DAMAGES. 

1. A landowner whose property has been condemned for pnblic nae 
under the right of eminent domain after security given and ap- 

. proved by the Court of Common Pleas, is restricted to the proceeding 
thus instituted for the recovery of damages for the property so taken. 
Degen v. Wtrter Co., 233. 

2. A landowner who appears before the viewers appointed to assess 
his damages, and makes claim for the bark and timber standing on the 
land thus tak^n, will be estopped from afterwards setting up a claim of 
title thereto and such bark and timber may be removed by thedefendant 
company. Ibid. 

3. Market value does not determine the measure of damages where 
the property injured was manufactured under the protection of a patent 
owned by the plaintiff's husband. In such case cost of manufacture, 
cost of Tabor and interest on capital invested make up the loss, and retail 
price is not evidence from which to sscertain the measure of dam- 
ages. Thomas v. Sanderson, 21. 

4. Damages are allowed as a compensation for loss, and where restora- 
tion can be made the measure is the expense of such restoration. Ibid. 

DEBTOR'S EXEMPTION. 

A garnishee was served in an attachment execution in October, 1890, 
but no service was made on the debtor and nothing in the proceedings to 
show a knowledge on the part of the debtor of the attachment proceed- 
ings before the filing of a paper on the following May, claiming the bene- 
fit of exemption. Held, that the claim was made in time. Beh- 
ler's Estate, 5. 

DECEDENTS' ESTATES. See Widow's Exemption, 10. 

1. A party claiming advexsely to decedent has no standing to except 
to confirmation of kale of real estate. Gebensleben's Estate, 19. 

2. Preferred claims do not bear interest whether dae before deetfa of 
decedent or not. Vandegrift s Estate, 371. 
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3. A testator being the owner of certain real estate made a will pro- 
viding for its sale specifically by the executor. Subsequently the tes- 
tator, after acquiring other real estate and adding a codicil, which con- 
tained no express provision relative to the latterly acquired real estate, 
died. Held that the executor had no power to sell the latterly acquired 
real estate without an order of the Orphan's Court. Millar v. Kesslef , 309. 

4. A legacy fbr the support of the widow of the testator was charged 
upon land with a clause authorizing a sfile of the ladd and the payment 
of the proceeds, if necessary, for the widow's support, followed by a de- 
vise over * 'of whatsoever is left." After the widow's death a judgment 
was obtained agiinst her admiaistrator for her board and maintenance, 
on which an attachment execution was issued attaching her interest in 
the land charged mth her support, the same remaining unsold. On a 
petition by the attaching creditor for'an order on ' the executor of the 
widow's testator requiring him to sell the land itx discharge of the peti- 
tioner's judgment Held that the petitioner had a proper standing in 
court. Luckenbach's Bstate, 202. 

DEBDS. See Evidence 5. 

1. A deed conveying a certain piece of land and describing the same, 
with a clause giving the privilege to fence in and occupy ten feet in front 

. of the front line of the lot for the purposes of yard^ piazza, porches, cel- 
lar-ways, vaults and bay-window, followed by the usual clauses, by which 
the appuitenaiices, reversions and remainders, and all the estate of the 
grantor in the premises are assured to the grantee, his heirs and assigns, 
conveys the ten foot privilege in a fee simple title, burdened with a re- 
stricted use running with and inseparably attached to the land. Conner 
V. Nelson, 361. 

2. A bay-window may be either double or triple, it may form a bay 
to a building as well as a room, and it may extend upward for several 
stories commencing from the ground. Ibid. 

DEMURRER TO STATEMENT. See Practice 5-7: 

DESERTION. See Recognizances, and Widow's Exemption. 

Where by the relator's acts the circumstances under which recog- 
nizances was taken in desertion proceedings, have materially changed, 
the court may relieve the defendant and sureties by such new order as 
justice may require. Commonwealth v. Fields, 11 1. 

DIVORCE. 

Assault with intent to commit a rape is not an infamous crime with- 
in meaning of Divorce Act of 1891, Wheeler v. Wheeler, 77. 

2. Where husband and wife have separated by agreement, adultery 
by either after separation, if uncondoned, is sufficient ground for a 
divorce. Gee v. Gee, 100. 

3. A rule of court which requires that a demand by the respondent 
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for an issue in divorce proceedings shall be made in his answer will be 
will be strictly enforced in the atjsence of a satisfactory explanation of an 
oniiasion to make the demand as the rule prescribes. Reinlx>ld v. Rein- 
bold, 401. 

DUNMORK POOR DISTRICT. See Lnzcrnc County. 

DURESS. 

An assignment of a chose in action by a debtor to a creditor will not 
be set aside on the ground of duress where the assignment was the result 
of a threat by the creditor to arrest the assignor; but the evidence did not 
show that there was any arrest of the person ; or process of arrest, or 
prosecution for any criminal offence instituted, or that there was any 
officer of the law ready to arrest, nnd thai the threat was not made di- 
rectly to the debtor but to a friend who communi'catc«1 it to him. Phil- 
lips V. Henry, 276. 

mECfMENT. 

An abstract of title filed under Ivackawanna County court ru'es must 
be explicit and definite, and where a parol contract is set up, complete 
information reganliug Uie essential elements thereof must l>e given. 
Mclvin V. Handlcy, 289. 

ELECTRIC RAILWAYS. See Street Railways. 

ELECTIONS. 

1. A borough auditor cannot recover from the county per diem com- 
pensation for his services in connection with the printing and distribu- 
tion of the official ballots used at the general borough election. Corr v. 
Lackawanna Co., 61. 

2. The cost of printing and distributing, which by the 13th section 
of the Baker Ballot law, the county is to pay, applies only to tlic bills for 
printing the ballots nnd the expenses of getting them into the hands of 
the election officers. It docs not include compensation to the auditors 
for time employed in attending to these duties. Ibid. 

3. The powers and duties of the court in the computation of election 
returns are derived wholly from statutory enactment and cannot be en- 
larged through the gcucrnl powers vested in courts by the common law. 
In re Carbondalc election returns, 10 1. 

4. The Court of Common IMcas silting for computing returns under 
the act df Jan. 30, 1874, has no |)owcr to open the lx)xes and recount bal- 
lots for the correction of nn alleged mistake of the election officers. Ibid. 

5. The fraud or mistake to which inquiry by the court is directed in 
the computation of the returns, is such as can be discovered and corrected 
for an examination of the election officers and of the papers in their po«- 
■easion not including the ballots, Ibid. 
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6. The designated place for holdiDg elections in a particular district 
was the school house. A few days before the time for holding general 
election, a petition was presented the Court by the President of the 
School B<terd asking a change, and another of citiz-;ns asking a change 
from the school house to a certarn public house. The coutt under the 
circumstances of the case refused to order the change. In re City Pol's, 
i6i. 

7. Where the intent of the voter is nnmistakeable, a ballot will not 
be rejected because marked at the left instead of at the right of the name 
of the candidate voted for, especially if the printed ballot does not dis- 
tinctly show the squares at the right Sharon Hiil election, 286. 

8. The provision of the act of 1874 requiring rcturnsof some elec- 
tions to be made to the Clerk of Quarter Sessions court is repealeil by the 
Act of 1893. Ibid. 

9. .The Constitution requiring that aU ballots shall 1^ numbered, 
unnuu:bcred ballots found in the box cannot be counte<l. In re Contest- 
ed Blection of Hughes, 313. 

10. A man who pays the tax demanded of. him by the collector, 
based upon an assessment apparently standing in his name, cannot be 
declared to have voted illegally even though there )ye evidence that the 
aflseflsment was intended for another man of the same name residing in 
another part .of the district. Ibid. 

11. TToder the Act of 19th of June, 1891, a cross marked at the left of 
the name of a candidate although partly witliin the space containing the 
namr is too vague and indeterminate to be counte<l for any one. Ibid. 

12. A cross marked in the space where the title of the office is printc<l 
and directly above the name of a certain candidate, counted for 
such candidate. Ibid. 

13 Where a cross is marked in the square ^flt the right of the party 
name at the head of a g^onp of candidates, and in the opposite group 
there is a cross marked at the right of the name of the opposing candi- 
date, the vote will be counted for the candidate whoss name is particu- 
larly marked. Ibid. 

14. When the ballot on inspection leaves no reasonable doubt of the 
willof the vot^r technical rules and constructions are bound to disappear 
before it. Ibid. 

EQUITABLE MORTGAGE. 

An equitable mortgage cannot be created by deposit of title papers. 
Gebensleben's Estate, 19, 

EQUITY. 

I. An injunction will be continued to prevent forcible settlement of 
a dispute regarding property .where defendant is in possession under a 
claim of right snppottcd by affidavits, Snyder ▼. Hemingway, 369. 
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3. Bqnity wilt bj injunction restrain dispoBsewion nntil the rights 
of the parties can be lawfully determined. Bate v. Company, 391. 

BVIDENCB. See Damages 3, Criminal Law 3. 

I. The presumption that a constable's return is true, cannot be con- 
tradicted by evidence outside the record, showing snch return to be false 
and fraudulent. Poy v. Rice, 17. 

3. A city ordinance is in the nature of a private statute, and must be 
pleaded like any other matter of fact, and its terms specifically set out ; 
the conrta will not take judicial notice of it. and a mere reference to it in 
pleading is insufficient to bring it before the court. Com. v. Chittcn. 
den, 81. 

3. A justice's transcript showing summons to have been issued Dec. 
15, 1889, served Dec. 17, 1890. judgment entered Dec. 33, 1889, and exe- 

"^cution issued February 8, 1890; the presumption in favor of the regular, 
ity of the proceedings would explain the discrepancy in date of service 
and would justify a refusal to strike off. Simpson v. Musser, 95. 

4. If surprised by the evidence, a party is not bound to accept all that 
his own witness says, but may show by other witnesses what the farts 
really are. Munley v. Hall, 377. 

5. Grantee being dead, grantors are incompetent witnesses to prove 
any facts discrediting the deed, which occurred in h.is life time. Suther- 
land V. Ross, 391. 

6. In a controversy over the title to real estate wherein brothers 
claiming by descent from a deceased father are plaintiflb. and their sister 
claiming by deed from the father, is defendant. Held^ that the Brothers 
were competent witnesses in their own behalf. Zerfass v. Zerfass, 305. 

7. A contingent interest, dependent on the possible death of a wit- 
ness' child in witness* life time, whereby he might inherit an interest in 

' the subject in controversy, is too remote to disqualify him from testi- 
fying. Shaeffer v. Geary, 360. 

8. In order to prove the contents of a lost paper, the testimony of a 
witness ought to reproduce it with such completeness and accuracy that 
no doubt shall remain of the character of the instrument. The testim iny 

\>f a vritneas is insufficient who cannot give the date and name of sub- 
scribing witness, and who doe^ not know the handwriting of the maker, 
or whether the amount named as payable in it was asrertained by the 
witness from inspection of the 'paper or from declarations of another per- 
son. Bolton's Bstate, 361. 

9. Where the evidence produced seeks to charge a married woman 
with money loaned to her husband to go into business, it is plainly in- 
competent; for if responsible at all, she would be held as surety or guar- 
antor for her husband, which is forbidden by the Acts of 1887 and 1893. 
Ibid. 
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lo. Where plaintiff alleges an actnal partnership bj defeudanta as 
well as aalc to defendants holding themselves out to him as partners, he 
cannot exclude 'evidence of the existence of the partnership in fact, al- 
though sncb evidence be not competent on the other question. Hughes 
V. Levan, 382. 

BXBCUTION. See Attachment Execution. 

T. A writ of execution will not lose its priority unless the evidence 
clearly shows that there was an intention to use it simply as a cover-; 
mere leniency toward the execution debtor is not sufficient, nor is the 
sheriff's failure to close his place of business Wolf v. Tillinghast, 209. 

2. A judgment note payable three months after date is not due for 
execution purposes until after the day of payment, and execution in and 
on the day payment became due was in this case' set aside. Zearfoos v. 
Lynn, 12. 

EXECUTORS. See Decedente' EsUte. 

EXEMPTION. See Widow's Exemption, and Taxes 15. 

FORFEITURE. Sec Street Railways 4. 

FRAUDULENT DEBTOR ATTACHBIENT. 

1. Attachment under Act of 1869 will be sustained where debtor con- 
fessed a judgment with intent to defraud creditors. Ross v. Roth, 25. 

2. When a party takes a confesaion of judgment from a failing debtor 
which virtually swallows up his whole estate, he must be prepared when 
called upon by other creditors to give a reasonable explanation of the 
traosaction, and satisfactorily show the consideration upon which it is 
fotmded; if he cannot do this it may fairly be inferred that the judgment 
is vHthout consideration and fraudulent. Ditchbum v. Co-operative Asso- 
ciation, 29. 

3. Under the Act of March 17, 1869, a fraudulently confessed judg- 
ement and an execution issued upon it, is as much a fraudulent dispoai- 

tion of the debtor's property as a direct assignment of it would be. Ibid. 

4. It is not necessary under the act that ther transfer shall have actu- 
ally taken place ; it is sufficient if there be a fully formed purpose to 
make it. Ibid. 

GRADE CROSSINGS. Sm Railroads. 

GRAND JURY. See Costs 5* 

HUSBAND AND WIPE. See Desertion, and Fanpers. 

INSOLVENTS. 

The words "actual force" in { 17 of Act 16 June, 1836, mean such 
force as to put one standing in defence of possession, in fear of personal 
injury. Dimmick's Case, 171. 

Said section presents no obstacle to discharge where the damages do 
not exiM^ f xoo. Ibid, 
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INFAMOUS CRIME. See Divorce i. 

INSURANCE. 

1. A clatise in a matoal insarance company's poMcyt thit it shall be- 
come null aD4 void apon'failare of the iotared to pay his aacMinenta, is 
a provision of which the company may avail themselves bnt the p:>licy 
holder cannot. Dettra v. Sax, 19S. 

2. The losses of a mntnal insurance company ninst be^shared ratably 
by the members who are bound for them, and a member who has not 
paid his share cannot set up as a defence, that more hss already been col- 
lected than is necess'ry to pay the losses, . without also famishing the 
court with data as to what would \^ a sufficient Assessment, together with 
hi3 proportionate share of the same. Ibid. 

3. Doubted, whether an assessment made by order of conrt against a 
stodcholder of an insolvent company, without such stockholder being 
made a party thereto is conclusive upon him'. But it is at least pHma 

/<i/r2> good against him. Ibid. 

4. The act of Feb. 4, 1870, P. L. 14. which makes it unlawful for any 
person, partnership or association to execute policies of fire insurance in 
this state, is constitutional and valid. License in Pennsylvania,- 399. 

5. Ill the present state of the law and the decisions in the state, the. 
insurance commissioner cannot grant a license to Lloyds* 'Association, 
organized under the laws of the state of New York, to trsnssct bnsiness 
in Peansylvanii. Ibid. 

6. Any business transacted by or for a L1oyd*s Association is unlaw- 
ful and any person making, executing o. issuing any policy of fire insur- 
ance for them in this commonwealth is subject to the penalties of the Act 
of 1870. Ibid. 

INSURANCE COMPANIES, SERVICE ON. See Practice 2-4. 

INTEREST. See DecedenU' EsUtes 2. 

INTEREST AS PISQUALIFYtNG WITNESS. See Evidence 7. 

INTOXICATION. See Negligence. 

JUDGMENT. See Justices of the Peace, and Set Off. 

1. Where the legal defense of payment iii set up against a judgment 
the proper practice is not to open the judgment as where an equitable de- 
fense is set up, bat to award an issue to determine whether the judg- 
ment has been paid. Lee v. Lindsay, 55. 

2. A judgment by default should be opened, on default's showing • 
pHvia facie defense upon the merits. Green v. Plattenbnrg, 63. 

3. The presumption is that a judgment over twenty years old has 
beei paid, and the burden is on the plaintiff to show the contxmry< 
Ibid. 

4« An alleged payment, not of the Judgment, bnt of the indebtednete 
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which preceded it, defendant claiming ignorance of the fact of judg- 
ment, is not such a circnmstaucc as could raise a presumption of the pa) - 
ment of the judgment before 20 years had elapsed. Nealon v McNeal, 117. 

5. Judgments obtained t)cforc justices amounting to |zoo and up- 
wards may be entered in the Common Plc^s by transcript and attach- 
ment execution issued thereon though there has been no execution and 
return oiNiUla Bona before transcript issued. Miller and Avery v. Stone, 

6. Nor is it necessary that there be revivals by scire facias. Ibid. 

JUSTICES OF TUB PEACE. Sec Appeals 2, Attachment for Boanl, and. 
Judgment. 

I. A delay of thiec years, defendant having' meanwhile placed case 
on list and prepared for trial, constitutes such laches as precludes plain- 
tiff from' striking off appeal for informality unless the law commands that 
it be done. Lesh v. Turnpike Co., 69. 

3. The Act of April 17, 1876, providing that appeals in cases of sum- 
mary convictions shall be taken within five days, does not apply to suits 
for penalties. Ibid. 

3. Appeals from actions for penalties may be npplied for as of right 
witliin 20 days, and cause being shown as of grace thereafter. Ibid. 

4. >^'here a warrant is issued by a magistrate as for a criminal of- 
fense, he cannot convert the case into an action of trespass and enter 
judgment for damages. Clader v. Shepowich, 124. 

5. In proceedings before a magistrate, to support a judgment it must 
appear that there was evidence offered in support of plaintiff's demand. 
Sipple V. Guldin, 128. 

6. Upon summary conviction for cruelty to animals, the defendant 
cannot be sentenced in his absence. Davis v. Commonwealth, 133. 

7. A sentence to pay a fine must state to whom. Ibid. 

8. A jus ice has no authority to enter jndgment on a claim exceeding 
I300, un!e88 in the absence of process, the debtor voluntarily appears and 
confesses judgment. McDonnell v. Hodgins, 285. 

9. To sustain a conviction and sentence by a justice, it must appear 
that the information set forth the county in which the offense was com- 
mitted. Davis V. Commonwealth, 373. 

10. A summary conviction before a justice will be reversed on certi* 
orari if the record cite the Act of Assembly violated simply by date of ap- 
proval, without reference to title, psge or provisions. Com. v. Sneft, 378. 

II. The information in a criminal action before an alderman is the 
basis of the whole proceedings had before him and if it fails to show juris* 
diction or that an offense has been committed, the conrt will reverse the 
Whole proceedings theremider upon certiorari. Gelbert v. Com., 374. 



436 



INDEX. 



12. If an ofiease consists in doing a thing oh Sunday the information 
in addition to the day of the month mnst say that it w:as Sunday and not 
merely mention a day found to be Sunday by the calendar. Ibid. 

13. The complaint and warrant in a criminal proceeding, Just as the 
summons, atd return in a civil action are a material part of the record to 
be returned by the magistrate upon certiorari. Ibid. 

14. The transcript of an alderman cannot supply what has been omit- 
ted in the information, sd as to make out an offense. Ibid^ 

15. Where a certified transcript from tLc docket of an alderman is 

offered in evidence before another alderma j to show prior conviction, if 

the transcript is not sworn to, the trial alderman may reject it. but if he 

receives it, marks it at an exhibit and. returns it with his record upon 

certiorari, he in effect sustains the prior conviction. Com. v. Phelps, 409. 
<■ 

16. Under the Act of i May, 7861, (P. L. 68a,) the jurisdiction of 

justices of the peace to try "certain offences and misdemeanors*' depends 
upon the character of the offense charged in the information. Com- 
monwealth V. Cattcrson, i. 

17. Where the offense charged in the information is not triable by a 
justice, he will got be allowed to eliminate- this offense and proceed to 
try a lesser offense of the same nature which is within his jurisdiction. 
Ibid. 

18. If the evidence is not sufficient to make out the offense charged 
the defendant niust be held to bail, where it appears that he has com- 
mitted any other offense embraced within or kindred to that wh'*ch is 
charged. Ibid. O 

19. If this works injustice a remedy is provided by the Act of April 
II, 1868, which makes the prosecutor liable for the costs if he charges the 
defendant with a crime not triable before a justice and jury of six. and 
afterwards in court he is only convicted of such an ofiense. Ibid. 

I.AND TITLES. 

In the absence of any dispute as to facts the court will not frame an 
issue under the Act of 10 July, 1893. D. & H. C. Co. v. Genet, 281. 

LtiASB. See Landlord and Tenant. 

LICBNSB. See Peddlers. 

LIBNOPTAXBS. See Taxes. 

LOST INSTRUMBNT. See Bvidencc. 

LUZBRNB COUNTY. See Rosds, Streets snd Bridges. 

I. The supplement of i April, 1863 to the Act of April 9, :86a, en- 
titled "An Act to authorize the erection of a poor house by the Borough 
ofDunmore, Borough of Scranton and Township of Providence in the 
County of Lnzerae/' is by its terms a legislative constraction of the ninth 
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section and does not afiect any other part of said Act. Gibbons* Appeal , ' 
241. 

2. The supplement took away from the directors the discretionary 
powers given them by the ninth section of Act April 9. 1862, of affording 
ontdoor rel'ef to such persons as were charges upon or. who were receiv- 
ing relief from the old districts except in cases therein mentioned. Ibid. 

3. The fifth and fifteenth sections of Act 9 April, 1862, taken toge her 
fnrnished sufficient authority for the poor directors to afford outdoor re- 
lief upon proper order, independently of the ninth section, and such au- 
thority would have existed if the ninth section had not been inserted in 
the Act, and would exist if said section were repealed Ibid. 

LANDLORD AND TENANT. 

T. . Where there is a covenant in a lease that ' 'a lawful continuance of 
a tenancy beyond said term shall be deemed a renewal thereof for the fur- 
ther I erm of one year, etc.," the tenant if he occupy the premises after 
the original lease expires is bound for the full term unless he can show, 
that the execution of the writing was procured by fraud, accident or mis- 
take, the effect of which was not discovered until the second term was 
entered upon or that .some new agreement was made after the lease was 
signed varying its terms and the burden of the proof as to these matters 
rests upon him. ' Hoban v. Xawall, 38. 

2. A tenant will be concluded in a suit for rent where he seeks to off- 
set damages which arise io his second term-, if it appear that he knew 
during the first term of the defective condition of the premises by reason 
of which the damage was caused, yet voluntarily enters on the second. 
Ibid. 

3. The tenant will not be released from his covenant where the land- 
lord promises to repair but fails to do so, it not appearing that the prom- 
ise influenced the tenant to remain on the premises. Ibid. 

4. If there is nothing contained in the lease binding the 1 audio d to 
repair the law will impose no such duty upon bini. Ibid. 

MANDAMUS. 

In the return to an alternative mandamus, the highest degree of cer- 
tainty is required ; it must set forth directly, specifically, and positively, 
the matters of facts on which the denial of the relator's right is based, 
omitting nothing, and leaving nothing to inference General conclu- 
sions, advanced argumentatively in the form of denials, Hre insufficient. 
Commonv/ealth v. Chittenden, 81. 

M GASURE OP DAMAGES. See Damages. 

MECHANIC'S LIEN. 

I. A lien for repairs filed under the provisions of the Act of 1887, must 
expressly set forth that notice of an intention to file the Heo was given 
to the owner of the premitet. Uber v. McAfiee, 58. 
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2. The failure to apportion a joint claim against several houses does 
not avoid the lien as to a purchaser of one of them, whether the lien was 
filed of record before or after the purchase, it having accrued before. 
Btfitzel V. Stoirs' Adni'r, 97. 

3. A portable heater is not the subject of a mechanic's lien under the 
Act of 1836 nor is it covered by the Act of 1887, where it is-put into an 
old house tOTeplace an old heater. Blston v. Jury, 107. 

4. Under the Act of 1887, there must be some alteralion, addition 
or repair, which to some extent changesthe character of the building 
and whereby the work or mSterials are rendered necessary. Ibid. 

5. Under the AcU of 13 June. 1836 and 16 June, 1836. a writ of Scire 
Facias sur Mechanic's Lien issued more than 15 days before the second 
return day and leas than 15 days before the first day of the term, may be 
made returnable to the second return day. Crawford & Huff v. Shoe, 257. 

6. A mechanic's lien having been filed, the contractor filed an affi- 
davit of defense. The owner filed none and a judgment was entered' 
against him, which the contractor asked to have stricken off. The appli- 
cation was refused because the judgment could not ' prejudice the con- 
tractor. Ki mes v. Wal t , 259. 

7. An owner cannot by consent to a lien prejudice the contractor or 
material man. Ibid. 

MINES AND MINING. 

Where a colliery was erected previous to the passage of the Act 2 
June, 1891. and is destroyed by fire, leaving foundations and boilers stand- 
ing. Held, that the breaker may be emted on the old foundation, and 
the boilers maintained as th^y formally existed, even though they be less 
than one hundred feet from the breaker. Com. v. Vipond, 205.' 

MUNICIPAL LAW. See Roads, Streete and Bridges, Peddlers, Taxes and 
Street Railways. 

I. The '*joint convention" in which certain officers are to be chosen 
by the Select and Common Councils, in cities of .third class, under the 
- Act of 23 May, 1889, consists of a majority of all the members .elected to 
both councils, withoub reference to the number of either council iu .at- 
tendance ; and an election of a City Solicitor by the votes of such a ma- 
. jority is valid, though only a minority of one council be present Com- 
monwealth V. Chittenden. 81. 

^ 2. The law does not provide for giving to the councils official notice 
of the result of such an election, before appro vat of the official bond of 
the person elected ; nor does it require the approval of such bond by any 
other authority than the councils. Commonwealth v. Chittenden, 81. 

3. The bond required of'the City Solicitor by the Act 33 May, 1889, 
is "a Itfwfnl bond" and a prior city ordinance requiring a judgment bond 
is incoiiaistent with the Act imd supplied by it* Com. ▼• Chittenden, 81. 
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4. An ordinance which provides that before excavations shall be 
made in the streets of a city, a permit must be procured from the Street 
Commissioner and security given to cover the cost of repairs made neces' 
sary by snch excavations, is valid as against a corporation chartered be- 
fore the constitution of 1874. Commonwealth v. Railway, 45. 

5. A Street Commissioner will not be compelled by mandamns to 
grant a permit for opening the streets in the winter when they arc solidly 
frozen and great inconvenience would result to the public, where no rea- 
son for urgency is alleged by the relator. Ibid 

6. The right to appeal from an award of jury to assess damages 
caused by a municipal improvement is given to municipalities by the 
present constitution and the Act of June 13, 1874. Gardner v. City, 119'. 

7. Property owners who had notice are bound by assessments 
made by City Bngineer under Act of 23 May, 1874, for municipal im- 
provements, unless it appear that a wrong principle is adopted in mak- 
ing the assessments. City v. Davidson, 141. 

8. There must be such corporate action on the part of a municipal- 
ity as amounts to a taking, use, occupation, or injury within the terms 
of the law, before viewers can be allowed to assess damages under the 
Act of May 16,1891. This involves an. ordinance or resilntion duly 
passed and approved defining the character of the improvement proposed 
to be made, with snch details and specifications as will fully inWni the 
officers and agents of the municipality, as well as the property owners 
affected, of what is to be done, and how it is to be isccomplished In re 
Viaduct, 273. 

NEGUGENCE. See Agister. 

Evidence of intoxication as showing contributory negligence should 
go to the jury, and if found to be the cause of the accident, the plaintiff 
cannot recover. Munley y. Hall, 277. 

NEW COUNTIES. See Slalntes 

ORPHAN'S COURT SALES. 

1. While as a rule the maximum of caveat ^m/Z^rapplies to all judic- 
ial sales, snch sales, and especially those made under direction of the Or- 
phan's Court must be so conducted as not to mislead or entrap bidders. 
Howe's Estate, 270. 

2. Specific performance will not be enforced if there be color of out- 
standing title which may prove substantial ; a purchaser will not be held 
to encounter the hazard of litigation. Ibid. 

3. Property was sold under order of Orphans' Court subject to a 
ground rent ; the auctioneer volunteered the erroneous statement that 
the ground rent was redeemable. Held, to be such misrepresentation as 
to relieve the purchaser in a proceeding for specific petformance. Xbid. 

PARTNERSHIP. Sm pyi4ence 10, «Qd Affidavit of Defeoae. 
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PARTY WALLS. 

A former owner of two adjoining hoases conveyed one, retaining the 
other, to which he sabseqaently bailt an addition, using the wall be- 
tween the premises. Held, snch nte was permissible withottt compensa- 
tion, even in the absence of a reservation c<>ntsined id the deed as to the 
nse of the division wall. Giess v. Schadt, 217. 

PAUPERS. 

I. An order of removal is the formal and orderly method provided 
by law for the transfer of a panper from a place where he is not properly 
chai^geable, or does not belong to another place where he is properly 
chargeable or does belong. Tnakhannock v. Montrose, 345. 

a. Ordinarily snch removal involves the question of the panper's 
last place of legal settlement bnt not always. It does where that is ihe 
basis ofremoval but not otherwise. Ibid. 

3. Where a wife becomes chargeable away from the place of her 
husband's residence au order of removal may be properly taken ont to 
remove her to the place where he resides; although that be not his or her 
last legal settlement. Ibid. 

4. To remove her to the latter place would vioUte that provision of 
the* law which says that husband and wife shall not be separated. Ibid. 

5. An order of removal erroneously recited that the place to which 
the pauper was removed was her last legal settlement. Held, that this 
could be corrected, and the order thereupon affirmed. Ibid. 

6. Where a pauperis sick, and cannot actually be removed at the 
time, a constructive removal by the service of the order on the overseers 
is sufficient. Ibid. 

PAVIKG ASSESSMENTS. See Municipal Uw. 

PEDDLERS. 

The Act of 9 June, 189 1, authorizing veterans to peddle after procuriag 
a license does not prevent the municipality from levying and collecting 
a tax upon such license. City v. Kemmerer, 138. 

PERPETUITIES. See Wills 6. 

POLLING PLACES. See Elections. 

POOR TAXES. See Taxes. 

PROCESS. See Mechanic's Liens, 5. 

PRESUMPTIONS. See Evidence 13, and Judgment 3-4 . 

PRACTICE. See Amendment, Insurance, Mechanic's Lien 5. 

I. While the court has power to amend a verdict so as to make it con- 
form to the intention of the jury, it cannot to meet the supposed equities 
of the case so amend it as to practically tabftitntc a verdict of its owo. 
Grim V. Reinbold, 135. 
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2. In an action on a life insurance policy bronght before an alder- 
man against a foreign insurance company, service of the summons was 
made outside the county on the authorized agent of the company in 
Philadelphia. The record did not show that the person insured lived at 
the time of his death in the county where the suit was brought. Held, 
that the service of the summons could not be sustained. Insurance Co. 
V. Duffy, 321. 

3. Not under the Act of 4 April 1873, ^ amended by the Act of 1883, 
entitled an act to establish an insurance department, this title not being 
•nficicnt to allow of the amendment providing for service of process on 
such companies. Ibid. 

4. Nor under the Act of 1889— amending the Act of 24 April 1857— 
because the record does not show that the case was locally within the 
statute. Ibid. 

5. Under Act 25 May, 1887, if defendant make allegation in his affi- 
davit that plaintiff's statement shows no legal cause of action, this will 
stand iu place of formal demurrer and be disposed of before requiring 
plea. Robinson v. Montgomery, 283 and 331. 

6. The proper answer to an insufficient statement under the Act of 
1887 is a demurrer, and the running of the time for filing affidavit of de- 
fence, is 'suspended pending its determination. Association v. Gilmore, 

7. Where in a criminal case a defendant has given bail before magis- 
trate for his appearance at the next term of the Court of Quarter 'Sessions 
of the county, he- is only bound thereby to appear at that term. He can- 
not therefore be called at a subsequent term and his bail be then forfeited. 
Commonwealth v. Somers, 185. 

8. If for any reason the case is not disi>ofsed of at the first term and 
the case is to be continued, the defendant should be called and required 
to give new bail, or the bail already in be forfeited to be respited upon 
the defendant's appearance at the next term. Ibid. 

9. In an action for the penalty for unlawfully selling oleomargarine, 
the statement is insufficient if it does not aver that it was sold "as an ar- 
ticle of food." Commonwealth v. Schmidt, 132. 

RAILROADS. 

1. The second section of the Act of 19 June, 1871, giving courts of 
Equity power to regulate railroad crossings at grade, is not restricted or 
limited by the Act of 14 May, 1889. D. & H. C. Co. v. St. R'y Co.. 413. 

2. As a general rule, grade crossings will not be permitted, though 
they are not abaolntely prohibited, and each case must stand on its own 
merits. Ibid. 

RAPB. 8m CristtinaL Uw a, and Diforce. 
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REAL HSTATE. See Party Walls. . 

1. Where the devise ite a gift of land from motives of charity and net 
a dedication of land to charitable uses, and thete is no prohibition of 
alienation, the land may be sold under the act of 1853 upon good cause 
shown. In re Mercer Home, 567. 

2. As to real estate devised to a charity, the deed to be made by the 
executor to a corporation formed to administer the trust, any application 
for sale under the act of J853, must be made in the Orphan's Court. Ibid. 

3. An article of a^i^reement for the sale of land is not a mere chd^ in 
action, but is an interest in the land. Winter v. Thompson, 398. 

4. An agreement for the sale of land is within the provisions of the 
recording acts and the interest of the purchaser may be bound by judg- 
ment, and the lien of the judgment attaches to the land regardless of the 
vendees' assignment to a third person. Ibid. 

5. A judgment against the equitable estate which a vendee holds 
under articles of agreement for the sale of lands, attaches to and binds 
the legal estate, the instant it vests iu the vendee, and the principle re- 
mains the same where the assignee of the vendeie is concerned. Ibid. 

RE.%L ESTATE BROKERS. 

1. A broker having brought buyer and seller together is entitled to 
his commission without regard to what part the owner may ha\ e had in 
the subsequent negotiations and Sile. Tanhauser v. Corbin, 89. 

2. Since the Acts of 10 April, 1849, S '^ ^^^ 27 May 1841, a real es- 
tate broker's right to recover commissions is dependent on his having 
taken out a license before his contract with the owner. Ibid. 

RECOONIZ \NCES. 

1. A recognizance iu a desertion case is a civil contract, and any- 
thing that would be a defense between private suitors may be pleaded to 
the action on the recognizance. Commonwealth v. Fields, iii. 

2. In Set, Fa. upon such recognizance, judgment should be for the 
Commonwealth for the amount of the recognizance and for relator for 
the amount of the installments then dne. For subsequent breaches other 
set fasi should be issued. Commonwealth v. Fields, iii. 

REMOVAL. See Paupers. 

RESERVATION. See Dcea. 

RESTRAINT OP TRADE. See Contracts. 

RESTRICTIONS. See Deeds. 

ROADS. STREETS AND BRIDGES. 

I. The Acts of June 13,* 1836, (General Bridge Law) and April x6, 
1870 (Special Act for Lu7crnc Count vl authorize building of a county 
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bridge acroM a stream wholly within a borough, thoagh only towhshipa 
are mentioned. Miller Creek Bridge, 33. 

a. A report of viewers vacating a public road cannot be sustained 
nnleas the description is accurate in both petition and report. Road in 
Jackson Township, 44. 

3. The report of a grand jnry. under the Act of April 16, 1870, recom- 
mending the construction of a bridge at the expense of the county is not 
to be set aside without adequate cause. Bridge over Rush Creek, 65. 

4. A direction in such report that a bridge be constructed of iron is 
void and the county commissioners may disregard it. Ibid. 

5. Where viewers in a road case complied with all the requirements 
of the «^ct 17 Feb., i860 (York Co.) excepting assessing damages or ob- 
taining releases, the report will be recommitted and not set aside. Rpad 
Chanceford Township, 75. 

6. The Act of 8 May, 1854, so far as it relates to the vacating of pub- 
lic streets and highways, does not apply to cities of ihe third class, such 
cities being subject to the municipal corporations acts of 1874 and 1889 ; 
a road cannot therefore be vacated in cities of the third class by petition 
of freeholders. Dunmore Road, 165. 

7. Under Section 13 of Act 23 May, 1874, the municipal authorities 
are empowered equally with the courts to exercise direction and control 
over the streets and highways of the city, and no indepeudent dominion 
can be asserted by either. Dunmore Road, 165. 

8. A petition to vacate a public road should set forth the circum - 
stances which render such vacation necessary. ^ Road in Abington Town- 
ship, 187. 

9. If neither the petition nor report set forth more than that the road 
is useless, inconvenient and burdensome, there are no facts before the 
court upon which it can base its judgment. Ibid 

SCHOOL TAXES. See Taxes. 
SCIRE FACIAS. See Trespass. 
SERVICE OP PROCESS. See Insurance. 

SET-OFF. 

1. Judgments may be set off against one anotller regardless of char- 
acter or incidents pertaining to their enforcemeiit. Rnpp v. Swartz & 
Evans, 125. 

2. One judgment cannot be act off against another until both have 
been entered and the records are complete. Ibid. 

5. A Judgment for a debt maybeiet offagiinft onenpon a tort. 
Paaek t, Vockrolh. 137. 
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4. A jadgment in ftyor of one may be set off against a Judgment 
against that one and another. Ibid. 

STATB1)«ENT, SUFFICIENCY OF. Sec Practice. 

STATUTES. 

I. The dirisioii of a county and change of name does not affect the 
special laws applicable to the territory, or people embraced in the new 
connty prior to the change. Gibbon's Appeal, 241. 

a. An act allowing the appeal from the auditor's settlement of a poor 
district to the Coartof Common Pleas of a certain connty in which the 
district was located, gives the right of appeal to the same court of a new 
connty in which such district is now situated. Ibid. 

3. Statutory restrictions on the enjoyment of private rights are to be 
stric ly construed. The intent to abrogate existing rights nmst be posi- 
tive and unmistakable. Commonwealth v. Vipond, 205. 

STREET RAII.WAYS. 

1. A street railway charter granted the right "to lay out and con- 
struct a railway with one or more tracks, with turnouts and sidings 
through any streets or roads, or use or construct any bridges, selecting 
any routes between the places indicated that they may deem desirable, 
or to cross at grade or connect with any other railway now constructed 
or that may hereafter be constructed, etc." Held, that this language, 
authorized but one railway with tracks, turnouts and sidings thereon, 
through the streets and roads which the company may choose between 
the places indicated, and that the company will not be allowed to make 
a second route over different streets or roads between the same places. 
Commonwealth v. Railway, 45. 

2. The exercise of aright of election is final and exhausts the power 
under which it is made. Ibid. 

3. While a railway company organized before the present constitu- 
tion was adopted cannot be compelled to procure the consent of local 
authorities to construct a railway authorized by its charter, yet the exer- 
cise of its rights is subject to reasonable municipal regulations designed 
for the public good. Ibid. 

4. Borough authorities have* the right to attach conditions regarding 
the occupation of streets by street railways. Borough v. Company, 297. 

5. A provision for forfeiture of rights is to be strictly construed. 
Ibid. 

6. A provision for forfeiture does not execute itself. The authority 
which prescribed the condition must declare the forfeiture. Ibid. 

SUMMARY CONVICTION. See Tnstices of the Peace. 

SUNDAY. See Justices of the Peace, 12. 

X. There can be no conviction under Act 2a April, 1794, for keeping 
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a restaurant open aod famishing meals on Sunday, nor can there be any 
conyiction for selliog soda water in connection with meals. Common- 
wealth V. Hengler, 333. 

, 2. Bat the indiscriminate selling of soda water by the glass tb those 
wlfo simply came totke restaurant for that alone, is sufficient to fustaiu 
a conviction under the Act of 22 April, 1794. Ibid. 

3. the sSle of soda water by a druggist on Sunday is a violation of 
the Act 22 April » 1794. Coin mon weal tli v. Ryan. 334. 

4. The proprietor of a drug store will be convicted for sales made by 
a clerk even though he be not present. Ibi4.- 

5. To sustain a conviction under the Act of 22 April; 1794, the infor- 
mation and warrant must affirmatively set fo: tb that the offense wss 
committed in the coanty in which the action is brought. Common- 
wealth V. Phelps, 409. 

6. Under the Act of 22 April, 1794^ it makes no difference how many 
acts of wordly employment there may be on the same day, they all con- 
stitale but a single violation of the law and can be the subject of bat one 
fine. Commonwealth v. Moses, 335. 

SU RET YSH I P AND GUARANTY. 

An undertaking "I will be security to you for goods to the amoant 
of I300, furnished John A. Gillespie," is an original undertaking, not a 
guaranty, the goods having been famished on the strength of the under- 
taking. Owen 8l Salter v. Jeter, 215. 

SUBSTITUTION. See Trespass. 
SUMMONS. .SERVICE OP, See Practice 2-4. 

TAXES. See Peddlers. 

1. Boilers, engines, derricks, tanks and the like, erected merely for 
temporary use, used in connection with the business of drilling for and 
producing oil, and moved from time to time, as the occasion may re- 
quire, are not subject to taxation for coanty, township or school pur- 
poses. Mellon V. County, 339. 

2. Poor taxes are not a lien upon real estate. Smith v. Br'w*gCo..i45< 

3. The Acts of 2 June, 1 881, by which they are made such, does not 
by its express terms apply to cities of the first, second and fourth class, 
and it is therefore unconstitational and void. Ibid. 

4. County and bridge taxes so far as they are dependent on the same 
statute, have no lien. Ibid. 

5. The liability of seated land for taxes aascteed ag;ait»t them ie too 
remote and eoutiiigent to create a lieti. Ibid, 
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6. Even if the land be altiniately liable if the collector fails to retarn 
it and claim exoneration before the time fixed by the statnte, the land is 
discharged. ' Ibid. 

7. Where a sheriff's sale is made before the time for retnrning such 
taxes they cannot come in upon the fund, for the liability of the land 
has not thed been determined. Ibid. 

8. Even if snch taxes have a lien, there is nothing which gives them 
ptiority, and they wonld only take rank therefore from the date of their 
levy. Ibid. 

9. As against judgment liens entered close to the time fixed for the 
levy by statute, the date of such levy becomes material and should be 
shown. Ibid. 

10. In School Districts in cities of the third ciass, which have not 
accepted the Act of 23 May, 1889, P. L. 274, school taxes after the time 
fixed for their registry are not liens until registered. Ibid. 

11. SembUt That prior to that time they are liens without registry, 
but in a contest with other liens the date of their levy should be shown. 
Ibid. 

12. City taxes in cities of the third class are liens on the real estate 
against which they are assessed and have priority over all other liens. 
Ibid. 

13. The Act of 23 May, 1889, P. L. 377, oy which such priority of 
lien is given is in this respect constitutional and valid. Ibid. 

14. Semble, That it is legitimate legislation to provide, in a statute 
relating to cities of a single class, for the collection and enforcement of 
taxes as liens upon the land against which they are assessed. Ibid. 

15. Where money donated .for the uses of a university is exempt 
from taxation, real-estate purchased with the money, the real-estate 
being held exclusively for the uses and purposes of the university, is also ' 
exempt. County v. University, 365. 

TAX COLLECTORS. 

1. Where a person is elected tax collector and fails to qualify within 
the prescribed time, his right to the office ends, and the court may ap« 
point another to the vacancy.. Commonwealth ex rel. v. Stevens, 113. 

2. The Act of 25 June, 1885, relating to the election ot tax collectors 
in boroughs and townships does not supersede the special act of 8 May, 
1858. and its supplements, creating a poor district and prescribing the 
manner in which the poor taxes shall be collected in such dit^ct. Com- 
monwealth V. Reinhart, 385. 

3. Where the directors of the poor district established by Act 8 May 
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1857, have made no expreaa selection of collectors of poor taxes, bnt 
make use of the collectors severally elected in the boroughs and town- 
ships composing the district they will not be allowed to come in under 
the coUectois' official bond if any of the collectors are delinquent Ibid. 

4. The security given by the collector's official bond, being in pnisn- 
ance of their election and the requirements of the general law» stand 
only for' the taxes that would come into their hands by virtue thereof, 
and to this extent only would the sureties be bound. Ibid. 

5. While the Act of 25 June, 1885, does not require a tax collector to 
give a judgment bond, yet where such a bond is executed the court will 

' . not vacate the confession of judgment on that account. Ibid. 

TOWNSHIP OFFICERS. See Tax Collectors. 

TRANSCRIPT. See Judgment, 5-6. 

TREvSPASS.^ 

Where an action of trespass v. et a. has been commenced againit 
several and one dies, the decedent's executors cannot be brought in and 
substituted. Cowell v. Pitcher, 109. 

TRUSTS. 

To establish a resulting trust by parol the evidence must be clear, 
explicit and unequivocal. Serfaas v. Serfass. 305. 

VENDOR AND VENDEE. See Real-EsUte, ^6- 

VERDICT. AMENDMENT OF. See Practice. 

WAGES. See Attachment for Board. 

I. The lien for wages given by the first section of the Act of 9 Aprils 
1872, is limited to the specific property, real or personal, connected with 
the particular business or employment in; which* the claimant has ex* 
pended his labor, and does not extend to thei'general property of the 
employer. Wolf v. Tillinghast, 209. 

3. Under this section it is the duty of the wage claimant to give such 
notice to the sheriff or constable making the sale as will connect his 
claim for labor with the property sold, and show that it is dearly subject 
to a lien therefor, and this is not changed by the amendment of 12 May, 
1891. Ibid. 

3. Under the third section, nowever, if the employer becomes insol- 
vent,, the lien for wag^s extends to all his property ; and it is not neces- 
sary in such case for the claimant in his notice to the sheriff or constable 
to connect the property levied upon with the special employment in 
which his wages was earned. Ibid. 

WAIVER OF APPEAL. See Appeal 3. 
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WIDOWS EXEMPTION. 

A widow who haA yolantarily separated from or deserted her hus- 
band is not entitled to the $300 exemption. Leaving his house because 
it was more agreeable to live apart, with a bargain that "if he wouldn't 
bother her she wouldn't bother him"^is such separation. Ross Eat., 60. 

WILL. 

1. Parol evidence is not admisaable to show, that the attorney who 
drew a will did not precisely or fully carry out the testator's instructions. 
Foncht's EsUte, 13. 

2. Precatory words following an absolute bequest will not create a 
trust or serve to reduce an estate already given. Porscht's Estate, 13. 

3. A promise to a testator by a devisee, inducing the devise, followed 
by neglect a refusal to perform the promise, raises a trust ex tnaUficio- 
Porscht's Estate, 13. 

4. Where a will has been duly probated before the register on the 
testimony of two subscribing witnesses, an appeal from such probate will 
not be sustained upon the testimony of one of the .subscribing witnesses, 
who repudiates his sworn testimony before the register, but whose repu- 
diation is self-contradictory and inconsistent with the testimony of a 
third witness. Rice's Estate, 301. 

5. A testator devised certain tracts of land to a devisee, and charged 
. them with the payment of a legacy. Before his death he sold some of 

the land. Hetd, that the legacy su£Fered no abatement thereby, since 
the intention of the testator, as thus indicated, was that the devisee of 
the land, not the legatee, was to take less. McDowell's Est., 363. 

6. Words in a will which if applied to realty, create an estate tail, 
will when applied to personalty pass the property absolutely. F'aiT v. 
Smith, 393. 

7. A gift of an income in perpetuity must of necessity carry both 
principal and income, and the entailment of the gift does not change the 
effect. Ibid. 

8. Where a will gives W. the income of an estateifor life, with a lim- 
itation over to H. of the whole fund in case W should die without issue ; 
W., as first taker, takes absolutely, and the complete ownership of the 
income makes him the owner of the fund. Ibid. 

9. Mere proof that a person not interested in the will guided the 
band of testator in signing the will, such aid being knowingly accepted 
by testator, unaccompanied by proof of mental incapacity covering the 
period when the will was made, is not sufficient to defeat the will. Sbot- 
well's Estate, 405. 

10. Where a testator gives one-third the residuum of his.estate to 
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his daughter for life with power of appointment by will, and the daughter 
appoints to her husband for life, and then to her son for life, and then 
V over, and the son was not bom when testator died, the appointment of 
the son is nevertheless not contrary to the rule against perpetuities. 
Ronckendorfif s Bstate, 407. 

WITNESS, Competency of. See Evidence. 

WITNESS' PEES. See CosU, 2-4. 

WORDS AND PHRASES. 

"Actual Porce." Dimmick's Case, 171. 
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